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- #430104, Personalinjury to or death of seamen .

) )"’ \o‘f,___/"‘ "ta) CAUSE OF AcmoN.}—A geamnarn ini'lured in the course of

’Q g employment; or, if the seBman dies from the injury, the personal

. \\:“ representative of the seaman may elect to bring a civii action

\ at law, with the right. of trial by jury, against the employer, Laws

! : of the United States regulating ‘recovery for personal "injury to,
- or death of, & railway employee apply to an action under ‘this

y
: section.
' @ j . i“(g) VENUE.—An action under this section shall be brou ht
( in the judicial district in which the employer resides or the
employer’s principal offica is Jocated .
u§ 80105, Restriction. on recovery by nonecitizens and non-
resid:mqt aliens for ineidents in watexs of other
countries )

“(a) DEFINITION.—In this section, the ferm ‘continental shelf’
has the meaning given that term in article T of the 1968 Convention
on the Continental Shelf. .

“(h) RESTRICTION.—Except as provided in subsection (¢), a civil
action for maintenance and cure or for damages for personal injury
osz;: tat:}[" may not be brought under a maritime law of the United

ates if— .
: 1) the individual suffering the i or death was not

a citizen or permanent. resident afien a the United States

at the time of the incident giving rise to the action;

#(2) the incident ocenrred in the territorial waters or waters
overl:ging the continental shelf of a country other than the
United States; and

“3) the individual suffering the injury or death was
employed at the time of the incident by a person engaged
in the exploration, develapment, or production of offshore min-
eral or energy resources, including drilling, mapping, SUrVeying,
diving, pipelaying, maintaining, repairing, constructing, or
transsomng supplies, equipment, or personnel, but nok
including transporting those resgurces by & vessel congtructed
or adapted primarily to_carry ofl in bulk. in the cargo spaces.
4 ¢) NONAPPLICATION.—Subsection (b) does not apply & the indi-

vidual bringing the action establishes that a remedy is not available
under the laws of— -

e 4T the—cnmtry“asserﬁng—-jurisdicﬁan"over-the—mrm
bich-the- frcident H

o - gy the country trwhicks the individustsuffering the
or BALI INAIILAIE ensmy Y ie
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JONES ACT, 46 USC. __ n(mcorpomﬁ’ng'FE.LA. 45U.SC: §§5‘1-59)
. . 3015“f . v " ".'\‘:n.“ . A ,{ he

."4 (YL £l

©t L A traditional Hallimark 6fadmirﬁtylawhas Been the {r’eauuent ofsemaﬁ as wards.of the
court. The Sea Gull, 21 F. Cas, 609 (No. 12,578) (C:C.D:Mdr 1865) Although the modein

definition of a seaman has spread fir beyorid the: traditioial blueWater‘ sdilor and much of the
" harshness of the trade has been miligated; this Tidticial paternalisni témains evident'in marititae

péiisonal ijury and death litigatiori.. Nowhere in the court opinions is tis concernmere apparent
thﬁnmtheateasofstmdatﬂefeaww&eausm&ﬂ.! R A S R

Sty this e 6f maritisie Ja¥ danbsteitky for Smubio of reasons, First, the-cokits

oftéi corifuse dilty: atid eiusition; of ten tisé them intérehafigoably. Second, the: standaids for

. dufy and cansation’ différ betweetr Jones ! AéH dnd* dnseaworthiness dctions. In addition, the

shfpov?ner’s’ disty to tHé seamian’and the effett-of contributory hegfigénee’ may vary duetd the
niaticalexpebiatice of the ijitved'patty; Stevenls v! Settodst Co.; 414 $.2¢ 1032 (Sth:Cit. 1969}
Dvis v Paikhill-Goodloe Coy; 302 F 24 489 (Sihr Cin’1962). Perkiaps: lie'bestway'to dpbroack
stahdard o ciits and Cansation! fo’ Seamen”s ébtionih*xsxte coltéidik Tonks' Act anddnsentiortiiness

" - o

almmssaﬁai'atelyut "‘.--‘- N IR A L A A AP S AU S S R COTL - T

. - Wikidn u Joites A ct'ciuse-of action'is involved; ﬂié‘qubéﬁon of Giusation mvay g6 b fhe’jm*y '
* if evidence reveals fhaf:thé crnployei’s neghgeﬁg conduet played-any patt; qveh tlte%’sli%ht_est,

producing the injuty. Ferguson v, Moore-McCormick Lines, Ine., 352'U.8. 521 (1957). This low

_evidentiary threshold allows the jury to infer causation from any probative facts of the employer’s '
" negligence, Sanford Brothets Boats, Inc. v. Vidrine, 412 F.2d 958 (5th Cir. 1960); although some

evidenee of negligence must exist to support such an inference. Perry v. Morgan Guaraniy Trust
Co., 528 F2d 1378 (5th Cir. 1976). Accordingly, directed verdicts and Judgment nowv. ’s are

permitted “only where there is a complete absence of probative facts to support a jury verdict.” o

Lavender v, Kern, 327 U.S. 645 (1946). Res ipsa logquitur applies to Jones Act cases and the jury
is entitled to appropriate instructions at the plaintiff’s vequest. Olsen v, States Lines, 378 F.2d 217

" (9th Cir. 1967).

Generally, the test in the Fifth Circuit for detenmning negligence on the part of the employer
and the injured seaman is reasonable care under the circumstances. Gaureaux v. Scurlock Marine,
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Inc., 107 F.3d 331 (5th:Cir. 1997) ¢en banc),:a holding that: was held fo-have retroactive effect, -

Crawfordv. Falcon Drilling Co., rc., F.2d (5th Cir, 1997). A finding of comparative negligence
may:eduge, but not bar, recovery. 45 Ui8.C.§ 33, Aspumptipp-of the rigk-s prohibited as a defense
-+ wader F.EL. Ay, and hence,under thedones Acts 45 US.0, § 4. .+ - TR o
~o+ .+, :The duty-;oﬁ.tz_he‘ahipomez:tg the s;eumammayghahregghgglsz;actg,of the-owner: and/or,
pessonnel sboard the vessel onwhich the plginiff s cmployed.. v - . . .

flowing from a statutory violation regardless of whether the statute was designed to protect against

-+, I regand.to statutory: violatiqns, a. Jones Act employer may.be ligble for injury or.death. -

the type of injury aboumhiphthemmplaiqmmde--Kemqnm American Dredging Co,, 355U.8,

- 426:(1958).;:The Fonrthscir@xit*@m)pos a'maritime dufy.of care that can arise-from a-staute or.
regulation; note, this statement is-madeintheicontext. of pegligence.and not causation.. McMelloy.
v. United States, 338 F.3d:287 (4" Gir, 2003),, The existence of causation flowing from a statutory,
Wielationmay be presumed; the courts, being reluctant taplace the byrden of proof on.the plaintiff,
nstesd mayrequirethe smployer to prove that thewiolation could not have been acontributing canse

of he-injuy. Reyes.v. Kaptage Stpmships, Ing.; 609 F.2d.1 40 (5th.Cir, 1980). But sed doies,y..
Spentonbush-Red Star Co.,155F.3d 5 87, 594-96 (2d Cir. 1998), a decision holding ;h,a,t;tlg,efgiolaﬁggf- ,

of an.QSHA,reglation dogs not sonstitutomegligence per.se, prechude, comparative negligence, or

shift.theburden o proof. I is some eyidence telative o the negligence dssue, . ... e i,
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ey e e 'WARRANEY OF SEAWORTHINESS . ‘.-

- An altemhative Toute to maritstio personil isjury ad death réeovery for seaméi and: some
matitime workers is:an aption based on viiseaworthiriess. “Unseaworthiness'may be, and often-is,
pled it conjunction with Jones:Act <laims, Fitzgerald v. Unitedl States Lines Co.; 374:U:8..16
(1963),-but the ‘stanidards of care: and: causation’are mirkedly different.’ . The' svarranty. of

' geaworthinessis a non-délegable dutyof thie shipowier.: It s based ost genekal mdritime law rather

thana'statute. Although seaworthiness is'ofiesireférred to as 4n absolute:duty, it-does ot require
mi%"acoident-ﬁfee shify; it rather ‘a:ship and appustenances yepsopablyi £t for their intehded use.
Mtdhell v; Frawler Rucer;'Inc:;, 362 0.8.'539 (1960): Whether avessel isunseaworthy is & question
of fact that may be submitted to the jury if “réasonable men viewing the facts and inferences ean
differ as to the vessel’s reasonable fitness for the voyage in question.” Lundy v, Isthmian Lines, Inc.,
423 F.2d 913, 915 (4th Cir. 19’70). The plaintif’s burden is to prove that the vessel.or appliance

 failed at ts intended purpose while subject to acceptable use, not to prove why or how. Case v. D.J,
" MeDuffle, Inc., 502 F.2d 969 (5th Cir. 1974).
Causation in an unseaworthiness action differs from the “eventhe slightest™ test of the Jones

Act, resembling the more traditional common law test of “preximate causation.” The plaintiffinan
unseaworthiness action must show that the unseaworthy condition was the substautial cause of the.

injury, uninterrupted by intervening causes, and that the injury was a reasonably probable resuit of

the unseaworthy condition, Alverezv. J. Ray McDermott & Co., 674 F.2d 1037 (5th Cir, 1982). See

. Judge Rubm 8 jory charges on unseaworthiness.

A plamtiff mayprowde sufficient proof for a jury 10 infer that an unseaworthy condition was
the proximaté cause of the injury or death, Landry v. Two R Drilling Co., 511 F.2d 138 (5th Cir.
1975). In Petierson v, Alaska Steamship Co., 205 F.2d 478 (9th Cir. 1953), the Ninth Circuit used

reasoning similar to the doctrine of res ipsa loguitur to find causation. The U.S. Supreme Court:

affirmed in a per curiam opinion that seemed to indicate approval of this seaborne version of res ipsa
loquitur, Alaska Steamship Co. v. Peiterson, 347 U.8. 396 (1954).

The duty to provide a seaworthy vessel is absolute to the degree that if a vessel is not
reasonably fit for its intended use, then no amount of care or prudence will excuse the shipowner
until the defect is remedied. Alaska Steamship Co. \p Garcia, 378 F.2d 153 (9th Cir. 1967). A
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vessel owner’s knowledge or notice of anexisting or; deéveloping unseaworthy condition is not
required.. ;'whq.,wmanty,app,liesinomonly fo.the ship-and -appurtenances, but to-the crew as well.
Boudoiniys:Lykes Brothers: Steamshipi Co., 348 U.S: 336, (1955). An appurtenance need not be a
permatent fixture-aboard ship, but.may. inchide shoreward equipment aftached. to, and integrally
related:to. the-finction:.of the vegsek- hﬂréchenbergm Canal Barge, Inc., 571 F.2d 912; (5th Cir.
1978);ashoreside loading arm temporarily attachedio.a bargein order to facilitate cargo-operations
‘wag held-to:be.an appurtenance. cevered by the wattanty .of seaworthinesy. Perhaps contra is a
decision by the Fifth Cirguit where a,shoreside coQpro; belt used to load bananas onfoa vessel was

heldnottobe an appurtenance of the vessel. Davidv. . Burns &Co;, 476 F.2d 246 (3th Cir. 1973),
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STEVENS v. SEACOAST COMPANY

Cite as 414 F.24 1032 (1969)

David STEVENS, Plaintif-Appellant, ' The vessel “Was 68 feet in length with *
) R a beam ‘of 18% :feet, fitted out for' =

SEACOAST COMPANY, Xne, and M/V dredging- oysters. It is uncontradicted
ELENA S, Defendants-Appellees, ' that she 'was oWned by’ Seacost Compa: -+
No. 26852, ny, Tne., and was, as the Trial Judge"s~

. findings accordtely ‘characterized, “as- -

Usited s';‘t:fh :Oircuit. L of Appe signed to a master,” a young mari of 23

Aug, 13, 1960, whose. .forma) education ended at the -

* sixth.grade. Phere was no written con-

Before JOHN R. BROWN, 'Chief
Judge, GODBOLD, Circuit Judge, and :

CABO'.'I.‘, District Judge.

JOHN R. BROWN, Chief Judge: - *
The wrinkle, not-a- new one, cf. Mike'

Hooks, Inc. v. Pena, 5 Cir,, 1963, 318 F."-
2d 696, 697, 1963 AM.C; 955, that-dif-

ferentiates this ease from the run-of-

the-sea claim for a seaman’s personal in-
juries- is the contention which usunally
strands in fact and here founders on'the’

veef of law that the master of the fish-
ing vessel on a lay was the :bare ‘boat

charterer or a sort of seagoing inde-"'

pendent- contractor carrying on a joint

venture with fellow eréw members, so
that the seaman was his, not the Ship-'
owner's, employee, The Trial Court sus-

tained this defense, Because this result

affords 2 too-easy insulation from seri-

ous and far-reaching obligations feflect-
ed both by the Congressional policy of
the Jones Act, 46 U.S.C.A. § 688, and
perhaps even more so by the dynamic
developments in the Sieracki-Ryan-Yakae

era,} we reject it. We therefore reverse -

and remand to fix damages,

The cause of this nautical controversy
iz the injury io the seaman, a young
up-country Mississippi boy who had ney-
er been to sea in his life. He was se-

. verely injured in the first half hour of

his oyster dredging operations on the
‘M/V Elena 8. while she was rumning
the oyster beds at Caliga Bay off the
Gulf Coast.

1. Htos Sluipping Co. v. Sieracki, 1946, 328
U.8. 85, 66 8.Ct 872, 90 LEd 1099,
1946 AM’G 698; Ryan Stevedoring Co.
v. Pan-Afiantic 8.8. Corp., 1956, 350 U.8.

tract of any kind between this young .
man, and Shipowner. And from the
young Magter’s testimony generally, it is- ~»,
qu!teevidentthatifhewas.as&hip—

owner’s .proctor suecessfully . urged, a’::
bare boat charterer, u demige eharterer. v

oraehartererziromvice.hedxdmt T

know it, nor did he comprehend the legal.
significance of any such.strange termi--
nology or, worse, his obligations as a

supposed employer of hig fellow crew -

members.. The vessel was worked on a < -

lay under which, the ‘T'xial Court found; .

“at the end, of each. trip the cgtch was*:*
Although -

sold - to the . [Shipowhner]”.
there was a suggestion that the Captain

was free to dispose of the caféhi else- -

where, it is, guite clear that this was-
limited to extraordx
Captain woul;l not lqst.. long'; if he chose.,,

to zell ths catch 19, qpe of Shipownem "

oyster dredémg nperatxons the proceeds ‘
of the catch were divided in this fash-
jon. From the top, Shipowner was first
paid a dredging hire (a stated amount
per barrel) and then was reimbursed for
all expenses incuxred for fuel, ice, and
—as 50 unfelicitously deseribed in non-
nautical language—groceries for the
trip, After the dredge fee and trip ex-
penses ‘were skimmed, the yemaindex
was divided into five equal shares, one

s,nmations and 2

. numerous, competitors in the area: For ...

ft

~

for Shipowner and one for esch of the_ __—

four evew-membeys, 1.'e., the Captain and
three seamen. Following the custom of
the area,” the Captain selected his own
crew members and was presuma_bly giv-

124, 76 S.Ct. 232, 100, L4, 138, 1966
AM.C. 9; Resll v. The Yaka, 1968, 378
US. 410, 88 SCt 1349, 10 LEd2A
448, 1963 AMC. 1378,

E-00005
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" boat charterer of.:M/V- Elena. 8., who,:

s et e —

414 FEDERAL REPORTER, 84 SERIES

en full authority to hire and fire. Once
the vessel got underway Shipowner could
not; of course; bave any’ contro] pver her:
actiyities, and ‘her control, navigation;
and.; opeyation. were committed . to the:
Captain. This presumably included the

ST

manner in which the dragging for oys-. .

ters was physically performed. .. , | .

The Trial Judge; uhdertdichig to' dis- °
tinguish this situation from thit found -
by Judge Alliéd to bé a shijowneised 3

man rélationship in Justillian v; Versag:"

gi, S.D.Tex, 1954, 169 F.Supp. 1, not
mentioning a host of other cdses pre- - .

sumably because they were not citéd by

either counsel t6 him or 'for thet matter -

to us on:appeal? and putting alinost:= :

compléte: ¥eliance on our. opinion ‘in Gulf: -
Coast Shrimpers aﬁd--@ystermns-.&ss'p .
V. Ul’liteﬂ'state_s,‘ & fCil‘., 1956', '236 F sﬂﬂf e
658, held that.the'captain wag’ a bare. -

on accepted principles, see G, Gilmore &
C. Black, The Lawof Admiralty 218

o

s

(1957), bears the'in personam liabilitids -
for thervessel's operation and spedifical- . -

ly those. of the employer of the Seamen:
making: up'the crew. S
- Of "coutde, there ave sitwations iv'.

‘which ‘¢oiixts‘ veoog

¢

‘whether' the felationshiy of eniipioyei.

employée, shipownér-geaman’ exists, is

one of Lact to' be resdlved by {hi triey of =
fact. See mote 2, supra. But in the

t . [N
s

fijgé thyt the question

2. Ostand v. Star Fish & Oyster Co., 5 Cir.,

1941, 118 F24 772, 1941 A M. 98,
cart. denfid, 314 U.5. 615, 62 5.0 86,

86 LPd. 495, Osland v. Star Fish &

Oyster Co., 5 Cir, 1939, 107 P24 113,

1940 AM.C. 107; ‘Bouthern Shell Fish

Co.'v. Pliisine,'§ Cir., 1952, 196 ¥4 -
312, 1952 AMC. 88%; - Hudging v.

Gregory, 4 Cir., 1965, 219 F .24 258, 1955

ANLC, 1012; Cape Shore ¥ish Co. v.

United . States, 1964, 430 F.2a 961, 165

Ct.Cl. 680, 1964 A.M.C. 2585,

4

*

light of overriding principles affording )
the utmost protection to Seamen, Mitch- ( B
ell v. Trawler, Racer, Inc,, 1960, 362, U.. T
8. 639, 80.5.Ct. 926, 4 L.Ed.2d 941, 1960 R
AM.C. 1508, sych situations ave hound

DY

toberave.. i t.t. .0,

(1] And certainly ‘this record does
not orbit to a factyal apogee. :'To: the
contrary, on the most favérable Teview
of the findings below and. the conten-
tions of Shipowner, this arrangement
does not begin to approach the perigee
of ‘the minimuin-requireménts of & de-
mise, charter. Indeed, the only thing: -
which resembles a bare boat ‘charter is .
the barrenness of any indicia character-
istic of an owner pro kae wvice, At the
outset, .the. so-called charterer-iywhether
considered fo- be the Captain or collecx
tively the Captain and his fellow ship-
mates—does not “man, vietal",3 - and..
supply the vessel. .'This burden- is
shared by all, ineluding-Ship.oWner,ﬁsinqe
the division under- the Jay. into five equal -
shares apportions the. expenses,- even

though they may:initially have been in- . a a
curred or guaranteed by Shipowner.. - ( ‘
Next, the.fact that the Captain dlone . ﬁ o
hires and fires the crew is of no.slgnifi. . , | ﬂt

cance at all. For while gigantic ship-.. .
ping companies with their sprawling dev .«
partmental hieraiches including: port. ;. ;
captains, port eugitieers, hiring halls,. .
union agreements, ahd the like;.tend: fo .y,
, . . . ST T
Cn {53.
R Lo .’ iy

v, .;-'5.‘

’

3. 8es, e. g, 46 U804, §'igg:
“The charterer of any vestel, in case he
shall man,-vietual, and gy igate such . .

vessel at his own -expenge, or' by his . H

own prgcuremenq,shaﬂ be desmed the
owner of such vessel within the mean-
ing of the' provisions of this' chapter
relating to the Bimitation of the Ha-
bility of the cwuers of vessels; and oo
tuch vessel, when go chartered, shall {
be Iiable in the same manner fas iif nav-
fgated by the owner thereof™

- E-00006
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STEVENS v. SEACOAST COMPANY
Cite ns 414 $.22 1032 (1969)

obscure the shipmaster's yole, the iact !

sremains that under express law and tra-. -

»dition that spans the centuries, the en-

gagement reflected by that most maris -

time of all maritime contracts—Ship:' ..

ping Articles—is not between shipowner....-

and seaman, but between master and .
seaman.t .

¥

The same thing is true as to the oper-

ation, ‘navigation, and control of the ves-
sel once underway. Just how.a remotg

owner could mavigate a vessel fromn, .
ghore is not revealed. But not to be for-
gotten is that lowly as may ‘be his sta-. .

tion in ‘the world of seafarers, homely-as
may be the little craft he cons, the Maa

v oes

vy

4 B'ae.e.y.. 46 U.S.CA. § G642

“The master of every vessel bound ':

from a port iu the United States to pny
foreign port * * *. ghall * * %
makann agreement fn writing % *
with every seaman * % + in thé
. mamer hereinafter mentioned; ' and-
" every such sgreement * * * shall
be signed by the master before any séa-,
man signs the same, and shall contain
. [the particulirs specificd].” See also 46
U.S.C.A. §§ 568-575,

Of course, written nrticles are not ré-
quired for vessels in certdin coastwise -
g&de or tlmsuona lay. 46 USOA. 3.

8. See United Geophysical Co. v, Vela, &
Cir, 1956, 2831 F.2a 816, 819, 1956
AMO, 745:

“But navigation in these circumstane-

. e is left melther fo Fudges mor the
Hider Brethren of Trinity House mof -
those who, in the garb of experts, from -

+

the sepurity of a swivel chair now lay

ont the eourse with great convietion.

“Fhe magter in the commander of the

ship—Jord of his little world. He iy’
master fn every sense of the word
*# % %' The Balsa, 8 Cir, 10 .24
408, 409, 'Whether he hag bridge or
guarterdeck . to stalk, as lomg as he °
commands,, he is master. It is the
Master, then, who must makd these
‘decisions and who, clothed with great
responsibility, enjoys the greatest and

tex is “Jord. of his :;litﬂe world”5 and the

on¢ thing the -law's Plimsoll Line de- - .
mands is :that no one—not even a Cap- - -

tain Nott¢—can underteke swivel-chafr

navigation. to tell a so-called. Master to:

¥

turn to, stay put, or seek; a haven. Cf. - .

Boudoin v. J. Ray McDermott & Co.,.5.
Cil'-, laﬁoi. -281 . EM 81' 1960 A‘{:’M.Ga

1884, - - 8 Bl

At mc;st. the 'only. control not inherent-
in a shipmaster's work committed to the.
Captain under this arrangement was. the..

selection for the moment of-the place to: -

dredge and the manmer in which: the
dredges were put- out, hauled in -and the
ship operated g

llr'v

. .
fed ! . ¢

widest ‘of good Taith lstitude in profes
giona):. judgment. “Phe fundamental
principle-in. naviqnﬁnc a -merchantman,
whether in times of -ar. war, is
thut the comm&nding oﬂicer must be
Jeft to exercise his own judgdiedt. Safe

navigatign : deniey'the proposition that. .

the judgment and, sound discretion of m
captain of a véstel ‘st ‘be eonﬁned
in’ 6'mentak. steaib-jackét, ¥ * *§
The Lusitanis, D.O.S..D NY., %51 B,
m 7%“

6. See Central R.R. v. '.L‘ug Maﬁo J. Ture-
camo, EDNY., 1965, 238 F.Supp, 145,
148, 1965 A0, 2670, ‘quoting from the
Mary T. Tracy, S.D.N.Y., 1920, 298 F.
528, 530

“The contraxy view as testified by
Capt. Nott. called as an expert js but
the ald story, of being able to tell, after

the event, what should have been dome,

where, . the critics were not there, and
were not confranted with the problem
nor the emergency. There is always a

i

.’-

Vet

Capt. Nott, Sometimes he sits by the .. .

cozy fiveside, and sometimes he testifies
in g conrtroom. ‘He recites how it could
have been better managed, but, if the
responsibility had been his, he would
have beem worried sick, and probably
would not have dove half as well” |

E-0000i7
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[2] When there is added to all of

this—or, more accurately; all ‘of this' « -
nothing—&he fact .that there is no ten- - .

ure or substantisl duration in point of.:

time to tlie: axrangement between” Ship- .-

owner and Master-so that.at the firgt - -

momént the %Yindependent”- contractor

displeases the ‘shipowner the agreément . .

»
v

I

can be revoked at will, i demonstiates .-

that no real possessory rights are invest-:
ed in the so-called charterer. But this is
the essential ‘requisite-of a demise char-

ter to distinguish. it from-time and voy~ :

age charters and-the like. @, Gilmore v,

C. Black, The Law-of Admiralty 215-219 .
(1957).* Under an,arrangement: so loose:

it eannot be identified, a- valuable vessel: . ..’

is turned over to one for physical.opera-.
tion without regard to relative financiat
stability, and at the same time all of the
other burdens of shipowning, including
expensive maintenance, repair, insur-
ance, and the like, are borne solely by
the owner. Worse, if it is really a de-
mise charter, then the owner exposed his

" wvessel to unlimited maritime liens, 46

U.8.C.A. § 971, since there was no § 978
Hmitation qn the power of the charterer,.
§ 972, to incur them. ‘See Dampskibssel--
skabet Dannebrog v." Signal Oil &' Giis’
Co., 1940, 810 U.S!2%8, 60 §.Ct, 937, 84"
L.Ed. 1107, 1940.AM.C. 647; Tampa
Ship Repair & Dry Dock Co. v. Esto'Ex:
port Corp, 5 Cir,, 1956, 287 F.24 506,

1967 AM.C, 102, It is simply an. illu-

sion to call this arrangement anything
other than a means of determining fair
compensation to those who take the ship-
to sea to'fish or shrimp or dredge for .

N

oysters.?- '

o
b

7. See Southeen Shell Fish Cs. v. Plaisance,
mote 2, supra: ‘The “shares or lay awsard-
ed the cagitain and erew’ were merely 3@

methed ‘of paying them for théir services”

according to results ‘accomplished; ¥ather
thari on a dafly or weekly basis™ 196
724 at 314. See also Hudging v, Greg-
ory, 4 Cir., 1955, 219 F.24 205, 258, 1955

booaaLe, 1012, ©

’ For its contritiution tq the legend and
Tore of 'fishing lays, 5t is regretiable’ that
the fascinating opinjon of the Court of

(%

*

LI

S ..""5‘):;'

1

3

And no comfort can be drawn from

the large colléciion of cases not cited but:
Inowi to' us concerning -the status of . :

crew membérs oin fishing vessels: for'
purposes of the Federal Insurance

tribution-Act or the Pederal Unemploy-s'
ment ‘Tax Aet, - Analyzing the problem; ',

in the light of genérs]l maritime prinei: - -
"ples wrged upon the Court by the Gov-:. -

ernment, this Court in United Stafes v

956, A.M.C. cert, granted, 394 U.S. 996,

5 1

89 8.Ct. 1591, 22 L'Ed.2d 774 had this to

say “concerning am arrangement which * "
was substantially ‘identical with that in-" -

volved in the instant case:

““Does a realistic appHeatioh of com:
mon law tests require the relationship ‘-

of owners to the captains and crews
be evaluated under principles of gen-
eral maritime law? The ¢ “ancient go-
licitude of courts of admiralty for
those who labor at sea” continues un-
changed, despite the progress from
canvay, sails to diesel engines’ 1In
nan-ttzﬁf context when courts are
asked to determine whether seamen
are employees of the
all ambiguities:or doubts are resolyed
in favor of the Seaman, Toddy, the
law is. clear that in both catégories of
cases—Jones Ael, and -aiajntenance
and eure—the owner of.the vessel.is
the employer unless the vessel js ‘held
under a demisé ehartér. *The'arrange-
ments here certainly did not.conitiiute
demise charters. ¥ wé were free to
apply maritime law as a test of the
employeg—emglpyee relationship, " we
would reverse the decision of the dis-
trict court. This iz so because it is

Claims in Cape Shore Fish Co. v. United .
States, 1964, 330 F.2d 961 (sce especially
967-973, conceqls its .gifted author as a
ber curiam.)  From. Justice Story, Cof-
fin v. Jenking, C.C.D.Mass., 1844, 5 Fed.
Cne. p. 1188 (KNo. 2948) to Moby Dick,
the lay has been o means of mensuring:
compensation for crew members—huges
for which maritime remedies are available
Tor collection 830 F.2d4 at 969 & nn. 13,
14,

 Cdn- +*

vessel's owner, .

v
......

.
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clear that under maritime law the eap- .
tain is the agent of the owner (on the "
facts here) and the crew bands are
, employees.”
402 F.24d at 959, ‘ oy
That, the Couxt went on to hold thatw '
the relationship of "employer-employee -
did not, exist as to seamen for fax pus-
poses merely highlighted the distixiction:
between the general maritime and the - " -
common law rules, Of course, making™ -~
distinctions is a regular part of the dai- -
ly travail of a federal judged What
makes the tax cases of no real signific'
cance here.applies with double force to '/

.t

e f L,

LR |
T2 A

3. quuently. to effectuate the congressiont -
al will, there will be conflict and-collision -
between two federal statutes or nolieiesm .
‘This §x articdlated in. Liucoln Mills v
Testile Workers, § Cir,, 1955, 230 :ma
81, 96, n. 17 (dissenting opinion) T
“The same situation or circomstance -
frequently produces diverse results:, e gy, , .
direstion and control of trucks, adequite
to crente genuine independent comtraétor'~
relationship under Wage & Hour Law, 29 - *
US.C.A.7§ 151 et seq., and Social Se-.
curity Law, 42 U,8.C.A. §§ 1001 et seg
1101 et deq;, United States v. Sk (Hur—
rison v. Greyvan Lines), 331 U.8. 704,
67 8.Ct. 1463, 91 LEJ. 1757, is insaf-
ficient to make physicol performance by
owner-drivers of trocks ‘transportation?:
under National Tromsportatiom Act, 49
US.CA. § 801 et seq, United States v, |
N, E. Rosenblom Truek Lines, 315 U.S.‘
50, 62 S.Ct 445, 86 L.Ed, 671, Thomdon ' -
Ve United staﬁ&. 321 U‘st 19' 64 Svcta M
392, 88 L1, 518; a &dw member of o ', -
non-selfpropelled dredge is a ‘seaman’
under-the Jones Act, 46 U.S.C.A, § 683 .
MeKie v. Diamond Marine Co., 5 Gir..' .
204 ¥.24 182, but not a “seaman” under '’
the Wage am! Hour Act, 20 US.CA, §
201 et seq.; Walling v. W. D. Haden Co.,
5 Cir, 158 W24 196, certiorart denied
328 0.8, 866, 66 S.Ct. 1373, 90 L.Xd.
16365 'Towing of barges physically per-

, formed by chartered tug is not ‘tramspoy- !

. "tation’ by teg owner-operator under the,
Interstate Commerce Act, 49 U.S.CA, §§
901, 909(a), De Bardeleben Coal Corp. v.
United States, D.C.W.D.Pa., 54 F.Supp.
643, affinving Union Barge Line Applicn-
tion, 2560 LC.C. 689, but s ‘transporta- -
tion’ for trapsportation tax onder 26
U.S.C. § 8475(a), Gulf Coast Towing Co,
v. United States, 5 Cir., 196 F.2¢ 944.”

cximinal ¢ases® such as Gulf Coast *,

Shrimpqrs&ﬂystpmens Ass'i v. Unit
Shﬁes,ﬁb‘i!’ 1956,2861‘22(1658 vt

Our subsequent discussion on the nmer- @ -

ltsotihedaimfordamagesbemout'
the strong congressional -
asmeday—byadayproﬁeehontpaemm

policies which

The Jones Act itself is in svieeping .

terms’® Ineorpoating as it does the '

Federal ‘Employers” Lisbility Act, the _"""' :

Jones Act protects aeafanug- workers

againgt all ‘manner 'of contracts. and,
" agreemends which undertake to lessenor i

avoid the striet responsibilities mpos
by Congress upon the employers

- seamen ¥

.
3

L, Seé Qape Shore B’ish Co. v. United
Shtes, 1064, 330 F.24 g61, 971 & n. 17.
9'{8. 165 61,01, 630,

0. “§ 688. Recovery for fujury to or death
of setiman

Any seoman who sha)l suffer personal .

injury in the course of his. employment.
may, at hiz clection, maintain an action
for damages at aw, with the right. ot
trial by jury, and in sucl action all stat-"
utez of ‘the United Stutes modifying or ..
extending the common-law, right: or rem.';,
edy in cases of pergonal, injury to roilway 45
employees shall apply; and in case of the

death of auy seaman.as, a vesult of any np e

such pevsonal injuxy the persomal xepres.,
sentative of such seaman may maintain
an action for damages ‘af Jaw with the -

xight of trial by jury, and in sach setion”

all statutes of the United States confer-,
ring or regulating the vight.of aetion for
death in the case of railway employees
ghall be applicable, * -*- *» 46 US. -
G.A, § 688

1. “§ 55. Contraet, rule, regulation, or de-
vice exempting from liability; sot-off
Any contract, rule, regulation, or device
whatsoever, the purpose or intent of which
shall be to ¢pable any common carrier to
exempt itself from any Hability .created
by this chapter, shall to thaet extent be
void: Provided, That in any action brought
against any such common carrier under
or by virtue of amy of the provisions of
. this chapter, such common carrier may
set off therein any sum it hasg contributed
or paid to any insurance, reliof bémefit,
or fndemnity that may have been paid to
the injured employee or the person enti-
tled theveto on’ account of the injury of
death for which said action was brought.”
6 USCA 5. . .

Lf
-y
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As reflected in the more dei;ail?d dig- . '

cusslon on the: substantive Jiahtiity for '

damages, this ease bears'out the wisdom ' ;"
of that policy: Here, under a mistaken
or hoped-for supposition that the outfit-

ting of the vessel was to be Jeft to the * ~

erew as it saw fit, the réal pumer of the'®

vessel was ¢jther unaware of ‘or indiffer- <.

ent to any obligation to supply adequats
first  aid equipment and medjeinds, e
Likewise, the obligation to 'fur'nisﬁ' .

maintgnance and cure was rejected alfo- """
gether by Shipowner, and the Master, as "~ -
was ugaware of ** °

the supposed employer, Y \ '
his obligation or financidlly unable ‘to,
respond to it. Similarly Shipowner, ap- -
parently feeling safe in its legalistic ha- -
ven of a somehow demise charter, was
unaware of or indifferent to its obliga-
tion to equip the vessel with rudimen-.
“tary radio equipment. This effort to ' -
* parcel out or palm off serious, obliga-
tions to the immediate detriment of a
- seaman to whom all owed the- highest:
duties demidnstrates why arfangements,”-'
in order-to be effective, have to be of
" the most exacting kind before they ave .,
permitted to shifi. the pervasivé obliga-
tions of a mormal, tmdiﬁona‘l‘-shipo.wne'x_'-" i

onto the back of some other party .
Once the question of statiis of ship--
owner-seaman is reached as a matfer of " '
law, the rest of the case falls by reason .
of spectacular negligence  for - which.
Shipowner iz responsible and for fla-
grant unseaworthiness which is its sole
charge. C

Only a brief description of the eecur-
rence need be made. To outfit the ves:
sel for dredging oysters, a vertical post
with 2 eross bar forming a T is securely
" fastened into the keel at the forward
end of the forward hold. Shackle blocks .
are fixed to each end of the cross T bar. '
A chain for each side runs forward fiom
the capstan on each end of the winch,
which is located just forward of the
wheel house. The chains run from the
capstan up through the block then down-
ward and aft gver the gunwale where it
is made fast to the metal cage-ike drag--
ging structure, which is called the
dredge. These are hauled in one at a

]

e

B
.

" story, he had thrice warned this very,

- dangers. Moreover, he knew that these

“ger and to the operator of the winch.

PR}

time. The injufy. occurred when the
seaman either grabbed onmto, or fell'
against, the chajn as it was being hauled

in. s
On the seaman's story, he was in- i
structed by theiCaptain to feel the chain . , l

to detect whether the. dredge was likely. .
filling up with oysters...On the Captain’s e

very green hand not to get near or touch .. a
the chain, Another crew momber had al- . . e
so warned him a fourth time.. Nonethe- |, .
less, the-Captain, busy as he was with re-
sponsibility. to be both at the wheel in-
side the pilot house and at the lever of o
the winch outside the pilot house—an
impossible role for one man in one place

to fill—saw that the seaman was leaning
against the chain. ‘He warned him to

get away from-the chain and then saw

that the seaman turned his back both to’

the Captain and to the chain. Accord-

ing to the Captain, the seaman’s fobt~ -
ings somehow slipped, and as ‘he fel}

hack into ‘the chain while it wis being
hauled in,. the seaman instipetively -
grabbed at-it. This caused. his hand toi»s

to be pulled up, into the' blhck,:dqxgpbiﬁ'gj N

his hand and severing som¢ of his finger, , .
joints. | S e

[3] On the Master's own story, it is ...
uncontradicted . that despite repeated- i
warnings' the seaman was still near the "
chain at the moment the Captain en- .
gaged the lever t¢ haul in on the chain. .

At the moment he did that, the Captain’

saw that the seaman’s back was to the -
Captain-dnd to the chain. By the Mas-""
ter's own conduct and His repeated -
warnings of the hazards, it is clear that - -
he, better than anyone else, knew of the - -

were augmented by the physical position
of the seaman with his back to the dan-

Under these circumstances, the responsi-
bility for this résulting action inust rest |
upon the Captain alome, whese act, of "
course, is chargeable to Shipowner. The .
seaman’s youth, unfamiliaxity, and fotal - .
lack of experience put a heavier burden ,
on the ship aud relieved the victim of

LI
e
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STEVENS v, SEACCAST/COMPANY
Cite as 414 120 1032 (1969)

responsibility. See Davis’v. Parkhill-
Goodloe Co., 5 Cir, 1962, 802 F.2d 489,
1962 A.M.C. 1720.

But fault does not end there. For the
M/V Elena 8. was uneguipped with a
radio. It is irue that people undertook
to testlfy that this was customary, but
this is not emough. In this day when
every teenager strolling the streets car-
ries a radio of sorts, and farmers,
ranchers, and sportsmen have civilian
band commumicating radios, and
hundreds of pleasure  vessels are
equipped with two-way radios on stand-
ard :mobile marine aperator and Coast

Guard channels, the law can draw on its -

own xesources to find 2 need and thus to

.reject a custom as wanting in due care

as this one. See Pure Oil Co. v. Snipes,
§ Cir, 1961, 293 F.2d 60, 71 & n.17 and
cases cited therein, 1961 A.M.C. 1651;
Salem v, United States Lines, 1962, 370

- U.S. 31, 36 n.6, 82 8.Ct. 1119, 1128 n.6, 8

L.Ed.2d 318, 318 n.6; The T.J. Hooper,

2 Cir, 1932, 60 F.2d 787, 740, 1982 A.

M.C. 1169 (lack of radio equipment es-
tablished unseaworthiness); ef. Walker
v. Harris, § Cir,, 1964, 335 F.2d 185,
1964 AM.C. 1769; cert denied, 379 U.S.
930, 85 S.Ct. 826, 13 L:Ed.2d 342.

f4,5] Here the glaring deficiency in
the vessel's equipment and hence her un-
seaworthiness is of more than academic

: consequence. For on a story read most

favorably to Shipowner, after the M/V
Elena S went from one nearby vessel to
another and finally to an offshore drill-

ing rig, at least an hour and perhaps an -

houy and a half elapsed before they were
able to communicate with the Coast
Guard, which promptly sent a helicopter
to pick up the injured seaman. Without
any sedation whatsoever, he suffered
substantial pain described by all as acute.

- Compensation must be, and is o be, al-

lowed for delay in rendering prompt
medical attention, .See Bass v. Warren
Fish Co., b Cir.,-19567, 245 F.24 438, 1958
AMC. 404, ,

{6,7] Bearing upon this is another
glaxing defi¢iencey in the ship’s stores
and hence her unseaworthiness, She

, these were not' adminimred
. ‘making out the best they could with
what o‘bviouyly was a humane phxpose to -

. had a first aid kit. of soxts. Whatsorts
. we do not know, The record is clear,

however, that it did. not coritain : any sed-
ation stvonger thin aspirin, 'And even

N Indeed in

belp their injured fellow geaman, the
other crewmen made touiniquets and
bandages out of bed sheets off the bed
of one of the crewmen. When time—
which was passing by needlessly. from
the failure of the vessel to have rudi-
mentary radio communication facilities
—is filled with conscious pain that can-
not be reduced or alleviated from want
of sedations which a vessel ought, and is
permitted to carry, the damage for this
element becomes augmented and is
traceable to unseaworthiness and negli-
gence of Shipowner.

[8] To cap it all off, when the man
was sent ashore by helicopter the Cap-
tain gave him a couple of dollars.
That’s the last time he got any money-
from the Master (the supposed employ-
er) or Shipowner (the real and legal em-
ployér). His counsel directed a letter
demand for the payment of maintenance
and cure, but this was ignored, or at
least nothing was done. He was not
even paid his share of the lay ($22.92).
It was not until two years later in the
Trial Court's decree that he got this
plus maintenance and cure for approxi-
mately six months (fotaling $1200).
The failure to provide the mecessary
medical aid, eare, and attention, which
comprise the maritime obligation of
maintenance and cure was another fault
on the Shipowner's part. Murphy v.
Light, § Cir, 1958, 257 F.2d 828, 1959~
AMC. 625. Whether this contributed
in any degree to additional pain or dis-
ability or prolonged the recovery period
is a matter not reflected by this record.
But, if this is established, it too is an el-
ement for which resulting damages are
dae. Cortes v. Baltimore Insular Lige,
1982, 287 U.S. 867, 53 S.Ct. 178, 77 L.
Ed. 368, 1938 AMC. 9; G. Gilmore &
C. Black, The Law of Admiralty 269-70
(1957).

by’
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T o ~thls Conrt, Seurlock Marine had assifed: . '
T, ervor inter glin the distriet eouttlindtrie!
e ahe " tions to the jury charging thit seimeri-were’ ' "
o buundonlyhadulwotsl&hﬁcarefdﬂhﬁ’r"' A
qwn safefy. ‘The panch debled Seimlock M- ' '
e T TS T rine velief on this point bwause“ﬂfe"jury .
com t T ™ insbrortions were consisbent: with- what the' - !'. >
gt ot e panel onsidgred. was the,settled 1w of this T
v © . Circut, , Gautreaus o, Scurloch Marine, C
s f b ' "Fne, 84 1rad 16, 79081 (th Cir:2996)" & |
M * review of onr Jones At case law reveals, |, "
T AT E T howeven, that this “settled law” obtains from ¢ -
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T meswnﬁarytothemindplasembmdin
-t " this opinion aud AFFIEM in part, VAGA
¢ a mpartandREMANDﬁnrfurtherproeee& I '
ings as to comparative fanlt consistent mt.h -
w e e ourdecisionboday. . wo
: BACKG.OUND !
. Archie Senrlock, as President and ownex of
L e st e Galock Marine, Ine, (“Seurlock, Marine”)

v. Scurlock Marinte, lnc, 84 F.Sd 776 718-79
(Sth Cir.1996).
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F
g
]
:
]
&
E
i
§
|
E
§

j O ) . first, y BRO(
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ing worked ag a tanker snarfsince ﬂlel'a'arly to become eveu tighter., Gaulreanx ﬁgg_p@-
to i :

her tow. ‘The starboard sitle- winck o, - ' handle flew, off atid struck auty the

draulie, and mwmwnaaéﬁ?a + tight side of his fics, erushiig his right éye

Upon being hived, Gautyeaux-was takon ¢ . and juflicting other severe fiiries.

the BROOKE LYNN snd fustruted txf hey

cperation by Avchie. Selock. - Orgeron tiok'. -thes his |

Gautreaux on a tour of the'Yesse] showing' ' gerig - the unseaworthiness of the

him her layout andﬁmill‘aﬁzhghhmﬁth her: BROOKE LYNN, Gauh'eaw:'s.pﬁma:y eom-
" equipment. Orgeron showed Gautreaux the plaint was. that Seurlock Mariqe failed.lao

Smbind” the wineh, - ;: fonnd the BROOK®R LYNN seaworthy, ‘The
oy, witeh. shioild . fury gpportioned fuult g5 g Seurlock
beusedtohyﬁoepgpgeﬂiemﬁ' Neither. . vine and 5% to Gautreaux -and awarded z
Seatlock norGrgeron told Gaptreas, that &  total of $854,000 in damages? o
he needed to use the manual crank handle to © distriet, court . entered, judgment for
unbind the winch, he should not-leave 1t OB Ganbreaux for $811,300, , By separate order,
the winch motbr when attempting to engage - the distriet court denjed Semrlogk, Marine's
the winch by use of the eleptric. iguition - Petition for Hmitation of liabifity. . Searigelc
switeh. . : ./ Maring moved in the alternating oy Judg-
About four months: dfter he was hired,  mient a5 2 mattey -of law, for new tial, o 4o
. Gautreaux, Serving - &s - captain of the " "alter,’ amend, or remit the Judgment, The
BROOKE LYNN, rélievei the tanker man district court denfeq these motions, eondi. -
on duty and began off loading of the barge in - tioning jts deriial of Serocke Marine's motion
tow. As the barge. discharged,iﬁs‘ﬁr‘go.- it for new trial on CGautreanr’s acceptanee of 5
began to rise in the witer, evdntually causing remittiter?  Gavtreauy accepted the remitti-

2 The}my’samdm . -3 The distiict court found the Juy's award of
Past and future pajn and suffering . $500,000 for lost future wages excossive and
and disabili $300,000 dgainst the great weight of the evidences, insofar
Past lost wages ) 24,000 as the award wag Premised on Gantyeaux’s ina.
Future lost wages 500,000 . -billty to return to minimum-wage employment s
Putute miedica expenges : 30,000 during the first two years afier the accident; (3
Total . : ' Accordingly, the districe court conditioned denjal ' .

$854 .
TN rdinly Macine's new trial miotiod on i
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""“’ - (0 “‘~m,mdthediéhictmuntenmiedauamendz..
: Do '$786,925 for Gautreaws? -

" gare® forhis own ‘sefety. Seurlock’ .
tsineil that the standard to whith Gau-

cdre umder Tike gircum- .

- stanoes, * “Aegindingly, ; Sanjock . Marine
Copef; to:abaudpn- the slight eaxe

(X M
g

|4 Tpanel ackidwledged thib the viability of the..
<3 glighit, eybe stamdard has yecently been. ques-
-+ tiomédbub-eonsidered 4t the, seffled Iaw .of -
"+ this Clreut, - If thins refused.to hold that thi
: 5 ifitiek ouet eywed in giving the “sight care’,
W ¥ jpiiretion, noﬁxfﬂmt ugettled Taw of this

) 4 ctienit such as-the slight;eare standard i 8 .

"+ Joués A case, can. oply hé:chpnged; ahsemt;
.n":" N .:‘ ﬂhﬁpn‘,by'ﬂ'l@“'ﬁnuﬂd m« supme. com ,
"%y thiCoint sitting exr hanc.” Id "The panel.-
! -- " geoordingly-affirnied the distict couiti Judgo

2 nent wnd, His, en bane-rehearing " folldwed. .
SR STANDARD OF REVIEW
) gy, Wiile teial courts ave dcerrded subi--

¢

o
L
14

: . gircumstances for his own safety ‘at the-tinib
of the accident” Stfitlock Marine asseris
that this eharge Is défotive, mainfaining that

¢ of it conbention, Seurlock Minine cites early
! kot o o ‘i‘waﬁ"“ anﬁ
i c"f‘.' 'n ﬂt. "o Th,e T A y .
‘Tow.” - Ganbreaaws, 84 .34 at. 81 n. * wnderstood, but for that quanbim of evidence

* ‘instant case, othexs
1 " one’ of mxilinaxy prudence, -

tions,® informed the jurors that. ‘Gl deter-
mining whether e plabiliff Was econbrib-

rily negligent; you muist bedr ih mind thak
'a Jones Act seanian does not bave a duty .
‘for 4 own. safely. ' A-Junes-Act seaman i
obliged to m&iﬁ%ﬂysﬂkﬁtmmﬂer&é

‘proisly bouid 4 siandard of ardlnary pro-
“dence under fike vitcumstances, In support

Sopeeins Couit oinions to Hstsat fhat the
phriase “ negligence” ar “slight care”
v therduty of care awed by em-
emiployees, as the phvase is now !

ek i b Sustin a jury verdiet on review.
The duty of cire uwed by both parties, Seur-
Tock Mariie contteiids, bad always:been, and
should femain, that' of thd reasonable person.
We acknowledge there is much énfusion
in: this Clveuit, a5 to the,proper ‘standard of
carc by which jurjes should measuxe 'a plain~
tiffls. duty’ under the Jopes Act to protéck
himself. ‘While qgmpgnmshaveins‘ ches
juries that a plaintiffs . duty is only one of
‘Slight-¢are, as dil thi dishrich eonrt in thip
chirge thal the duty Is

AR 't'h!s
Gourt hias beep.less than ehéar in its articula,

4 dranitinl Yatibide i formilating juy fnstyue-" * tion of the proper staudard of carg, to which

Pan’
e merican World.. Airwoys,” Jue, 186 F.2d'

© 660, 612 G Cir1986) Gnternal quotatiois
: aid citation oniltted); see dlso Mooney .
Arasineo Servs. Co.,’ 5¢ F.3d 1207, 1216 Bt
Cir.1995). :

. DISCUSSION

o

' ]
3

" ije-disttiet contts nsbuctipn, consistent
with the Fifth Cireuit’s Pattern Juty Instrue-.
element of damages on Gautredux’s accepince.
dt"ghc‘iwaid‘offm&zs. ‘ o
4. On June 7, 1995, the district court Further

. ed lts judgment, discovering that it

e e failed ti reduce the remitted amount of lost fu-
L ture wages by Gautveaux's percentage of fault.

‘Weigranted this-en. bane |

‘-sonsider returning, a5 Sowlogk Marine re- |

nable peirsm; standard.

quésts, to the.
A e Developnent of the Stight Caxe, or
" Slight Negligencs, Standard

‘{21 The language chosen by Congress 0

. -, determine the responsibility of both employ-

-ers and, gmployees. wnider the Jones Ack is
gimple and- divest, Nothing in the statute

5. ‘The'drafters, not surprisingly, apparently relied

. ¢ ppon 6u:‘expllcit statement in .Breoks v. Great

Lg,ke.s Dredg "Co,, '154 F.2d 536+ Gth Cir.
1684), modified on other grounds, 754-F.2d 539
{5th Cir.1985), 10 draft this chakge.

|
v ‘i,'
!
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. ¢ indicates that Congress intended o hold
- Joues Act-employees to- a standard of 'slight
~+ +duty of cave in the exercise of ‘concern for

L Tho Statutory Scheris i Sigromo
. .5‘ . ‘L“GMW . , Ya 4

(31 Under. the Junes Act, seamen are s
forded rights parallel to those of railway- -

© eniployees under the Federal Biuployers” i
"+ . ability -Aet (FELA™, .46 U.S.C.* § 683,
"+ Sectitn 51 of the FELA. provides, in parti-
nept part, that “fejvery g
- railroad ... shall be liable in d: .-
for'such injury or death resulling in whole or
i part from the negligence of any of the
officers, agents, or employees of ;

+ Jones Aqt, therefore, if his employer’s nejgli-
gence is the canse, in whole or in pirt, of his
injury. “Di’ their eailier articulations of § 51

"' Hability, courts had replaced the. phrase “in

* whole'or'in part” with the. adjective Aslight:

est” In Rogers v. Missouri Pacific R. Co.,.

%2 US. 500; ‘508, 71 SOt 443, 448, 1

* L2420 498 (1957), the Supreme Coyrt used
the tem “slightest” to, deseribe, the reduced

. Sbandird of ‘causatin between the employ-

“." *"érs negligencd dnd the employee’s injury-in
* " "FELA §'51 cases. In Ferguson v. Moove-

3

 McCorniack Lines, Inc, 852U, 521, 523, 77

S:CL. 457, 458, 1 LEA2 511 Q957 the ,
Court dpplied the saine standard, to a Jones,.

Aect cage, writing, “Under this statute. the
test of a jury case is simply whether, the
proofs justify with reason the conelusion. that
employer negligence played any part, even
the slightest, in producing ‘the injury or
death for which damages are sought.’ * (quot.
ing Rogers, 352 U8, at 5606, 77 S.Ct. at 448).

. [4] Nothing in these cases; then, supports

the proposition that the duty of caré owed is
slight. Rather, the phrase “in whale or in
part” as set forth in the statute, or, as it has
coma to be Imown, “slightest,” modifies oniy
the epugation protg of the inquiry. The
Phrase.does not also modify the word “negli-
gence The duty of care owed, therefore,

- that [in interpreting a stzhy
8 statate will be given their

on eariigr By -

such eaii-"
er! 45 USL. § 51 (omphasia added). " A:
-Beaman . is entitled to recovery under the-

under normal xules of statutory eonstruction,
retains: the.-usnal.and - familiar definition of
ordinary prudence. See Tevas Food Indus.
Assoc. v, Urited States Dept. of Agrisulture,
81 F.3d 578, 582 (6th Qir.lﬂ!@)(ahﬁgxgitisa

»

“eardina] canon of statutory bk
a %] the, of
i o
Despite the clarity of:the Supreme Coirt's
deililons, the e “slightest,” used initially

g to sus-
tain a jury verdict,-soon took.on-a different
;yeférerit, Once the Supreme Court had ve-
diiced the' statibory Linguage “in whole or in
part” to “any pa¥t; even the slightest)” it was
not long befire dir eourt farther reduced the
phrase “any part, even the slightest” to a
shofliand expression of “slight negligence”
tr “slight evideiice of negligence.” Thereaf-
ter'we used the phrase “slight negligence”
uneritically. Justice Frankfurter's comment
on the (misjuse of the phrase “assumption-of
the risk” in FELA. setions aptly applies to
our discussion teday: “A. phrase begins lifs
as a literary expression; its felicity leads to
ity Iazy repéatition; and repetition soon estab-
lishes it as @ legal faruiuta; undiseriminating.
Iy used to edpress iifferent and .someﬁmfg
contradietory dideas” - Piller. . Atlomiie
Coust' Line R: Co, 818 'U,S8154, 68, 63 8.Ct.
444, 462, 87. L.Bd. 610 (1943) (Fraukfurter,
J., coneurring), ‘The same holds true of-ouy
‘use ‘of the phrase “slight negligence” or
“slight .cave” in Jones Act negligence cases,
Guided by the Supreme ‘Court, we hadl
initially émployed the plrase “glight negli-
gence” as a shorthand éxpression. for the |
" gtandard by which we measure, in our reviéw
of a jury verdiet, the sufficiency of evidence
establishing a causal fink betwetn an employ-
er’s negligence and a seaman’s injury. Sig-
nifieantly, an employer’s duty of care always ;
remained that of ordinary negligence. Soon,
however, We' began tising the phrase “slight
negligence” to refer not only to the sufficien-
cy -of the evidence inquiry but also to that
duty of cave Jones Aet employers owed to -
their employees, A plaintiff, theréfore, could
now reach the jury not. only with “glight;
evidence” of, his employer’s negligence, but
also with slight evidence of his employer

o

S




.-lnvwardegree

having been only “glightly negligent” Once
we had chavacterized thephrase “slight neg-
ligence” uslmthandtodepmtamdm

owed by an employar to‘its employee, it.was

not long before we also used the phrase to
mpmentthephmhﬁndutyofmtom
teet himself from work-related injuries. 'We
diﬂm“bynpmg"slightnegﬁgem to

“glight-care” ' .’,.

Hishrimlly then. Jonesert mployara
and seamen were' botnd to.4'stdn-
.dard of ordinary prudence; when thie phrase
dﬁghtnegﬂgenee’me‘ﬁumﬂmm

' dul;yofmeuwed%yemphymandomny—

_ees, however, employers were understood to

_'.vbeheldtoahglmtdemedfpmonalreo
-+ sponsibility as to their employees, and plain-

hﬂ«eﬁnenwuelmdmdmbehaldtoa
of personal vesponsibility for
themselvw. We hold that ‘the histoiieal in-
ta'pretahoh always should -have been; ‘and
_should now be, applied in this Circuit,. We
oﬂerthefdllowingsumyofmmmelum
howevér, to illustrate st how we devolved
from the Supreme Court’s proncumcements

| -.mmymandl?mmtow “setiled law”

taday.

Ochpnm'eﬁvm the StamlaM o
:Reasmmblecwe

o InPugauSt.Lmis’Swtthmle—
_ uay Co, 849 F.2d 820, 823 (5th Cir.1968), we -
.kebtthedtandardsfordatenmningdwtyof‘

care and eausation distinet-when we clavified
that in FELAéases.theﬁ'adiﬁonalsmdard

" for determining negligence applied: -

Astobothatmkérddense,fhereammo
common elements, () siegligence,.ie., the
standard of care, and (2) ¢iusation, Le., the

relation of the negligence to the injory. -

Bo far as negligence 'is concerned, fhat
standard is the same—ordinary pru
dence—for both Employee and leroad
alile,

.. In Boeing Co. v. Shipman, 411 F.24 365 (6th
_ Cir.1969) (en bane), however, the standards
beeame more nebulous. We milsintexpreted

Rogers’s “any part, even the slightest” lan-
guage to vefer not to the evidenee neceasary
to support a jury verdict, but to-an employ-
er's daty of care. We concluded that
“fs]light negligence, necessary to support an

(sic] FELA action, is defined as ‘a failure to
exexcise great -care,” m;dtlmtbnrdennt
pmofobviously:smuchlmﬂmnmebm-
den; vequired to sustain recovery in ordinary
negigence aelions.” Id. st 87L. Thiwm, in
Bocing, we broadened the scope of a °
FELAn-mdbyhnpﬁcaﬁmJnnesAnt—-nc.
tion fnsofir a5 we exposed employers to a
higher degres of eare and thus more Hability
tlmntlmyoﬂmwisawuuldbeexposeﬂtoin
ordinwnegligeheeaeﬁnns. .

Inthafollmipgyears,mvaclllmdcon— ‘
siflerably in our pronunciations of the proper
standard of care. Tn Perry v. Morgan: Guar-
anty Trust Co. of New York, 528 F.24 1973
Gth Cir:1976), we {id uot follow Bosing's

‘articulation of an employer’s duty, applying

W&kﬂﬂﬁﬁ@nﬂm&dﬂlﬂda
yeasomable person. - In Pervy, the defendant
appealed the ﬁsniet ‘court's judgament for the
plidntist, maintsining that the court’s finding

' of Jones Achdiabiliy was unsupported by the,

evidende. Weaelmuwlngemhal:ﬂm amount;
of evi&enwm@ﬁmdfn sippoxt; 2 jury verdict
was slight;" and he’ldthatanemployorm
guided by 4 daty of reassnable.caxe, Perry,
awseinvolving’solelycheissue ofmﬁdenuy

of the avidenee.wasfhereﬁoreprgpeﬁyde-“*

cided mder the Supré.me Cowrt's decisfons, in
Rogm ‘and Ferguson. .In Dovis v, il Br
gimmng. Ine, 549 F.24 314 Gth Qirlﬁm),
overtuled on., other grounds, €88 F.Ed 250
(5t Gir:1962), however, we "repressed, Al—
though we held that a finding of mees Act
liahility could be sustained upon evidénce:of
only. “the slightest negligence,” in the very .,
next’ sentengs, we .affirmed the distiof |

court’s use of the reasnnable person smndard i
»in determining Jones Act liability. Jd..at |

829, - Interestingly, we cited Sewford Bros.
Boats, Ine. v. Vidrine 412 F2d 958 (5th
Cir.1969) and: Perry to support our holding
that evidence of only the slightest hegligence
would suffice. Id. As noted, however, Pervy,
dealt solely with the issue of eausation and
did mot adopt Boeing’s “slight negligence”
standard.  Moreover, Sunford Bros, which |
‘hag often been cited emneuusly as the pro-
genitor of our. “slight, neg!igence” standard,
neither applied the “slight negligence” stan-
dard of eare nor mentioned it in the course of
its opinion, as the case concerned only the

E-00017
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' musahon pmngof the inquiry. That we mis-
. cited theése €ases, which both dealt solely
with whether the evidence of the employer’s
negligence supported the jury verdict of
Jones Act Nsbility, demonstrates our early
mdllwﬁt)nlneonﬁmétheshndardformﬁ-
deneyoftheevidedumdﬁmstandaxd of
emaloneaActemplnyeroweshhiam-
ployeeis.

Later, in Juy v. ity Bavge Lines, Inc,
) mFﬂdM,Vﬂ(ﬁtbCﬁMmﬂde

other grounds, 608 F.24 524 (6th Cir1979)
{en bank), cerd--denied, 448 UL, 956, 100
S.Ct. 2927, 64 L.Ed.2d°815 (1980), we revert-
ed back to our 'statement in Porry and held
that a Jones Act employer is negligent “only
if he fails to use reesonable care to maintain
"a reasonably sdfe place to'work.” Weappem'
‘to havé switched courses again, however, in
Aueuu&maétl’mdzmma,mli‘.zd

355, 361 (5th Cit-1980), in which.we held that .

“[tihe remedial nature of the JonesiAgt and
jts imposition of a higher standard of eave on
employers, results in Hability-upon the show:
~ing of only ‘slight negligence.’” (ﬁﬁngbams
v, Hill Engineering,-Ine, 540.F.2d.314,-329
(6th Cix.1977)). Thieveafter, we hacktracked
from this position. to oﬂxerprlo:oneswhen
we explicitly: stited that “the sume.general
negligence (‘ordmary prudence’) and; eausa-
tion standaids apply:fo both eniployer. and
employee” in Federal - Employers Liability

Act (and, by extension, Jones ‘Act).cases” .
. protect; himself is Slight, thq,qm;y dqes exlsf.”

Gavagan v. United. Statés, 955 F.2d 1016
1019n. 7 (5th Cir.2982). . .+ ...

Our decisions imputing to Joves-Act em-

ployers h"higher duty of éare than that im--
posed on all’ othér employers stvetch the -

Supreme Court’s decisions ‘in' Rogers and
Ferguson quite far. Our décisions discussing
an employee’s duty of care stretch favther.
" In Spinks v. Chewron-0il Co, 507 F:2d 216
(5th Cir.1975), dlarified on othér grounds

546 F.2d4 675 (5th Cir.1977), we not only .
" reaffirmed the high standard- of eare'to which .

we had bound Jones Act émployers, but we

also announced that a seaman—employee dwes

only a slight duty to’ protect himself, We
stated, “The duty owed by an employer to a
seaman is so broad that it encompasses the
" duty to provide a safe place to work. By
comparison, the seaman’s duty to protect

himselt'
citahonsomitted) o n

Spinks, however, was not thé definitive
word on 'thé issue. Just as we had done for
the: standlard of edre to be applied to' mari-
‘thize” employem.wevaeiﬂaud—-uﬂeninthe
same opinfoi—as'ts the duty 2 seaman owed
to' look after his own iafity, déscribing this
duty as ome of hoth reazonsbleness @id

UL

. slight care., For example, in‘Bobb o Modern

Products, Yuc, 64&1‘2&1051.'1057 (5th Cir.
198D), we held that “the s¢amaih has" dome
&wmmemmmmemmthoﬂghm

duty i sight” Similadly, in Cejo n "Mike

Hooks, Ine, 690 F2d 1191, 11!18 (Gth Cir,
1982), we wrote:
In contrast to the broad dlm;v imposed
uponaVesselownertnsupplyasafework

+ place; the soaman's duty to pratect himself

is slight. Although thesenmanhasaduw
-~ to' uge reasonableeare,thisduty:stam—
. pered by the realities of maritinie employ~
ment “which have been deeine&
place large renponsibilityforhis safel;y on
the owner.”
(citations omiﬂ:ed) One year lnter in The-
zam v. Maritime Overseas Corp., 708, F2d
175 (5th Cir.1983), cerl. deided, 464. TS

' 1050, 104 S.Ct. 729, 79 LEA2d 180 (1984),

we relied on Bobb to define-a geaman’s duty

“of care. but neglecied to mehxde Bobbis ele-
. ment of- “reasonableness” i our, iglgﬁpgﬁon.

We held that “[w]hi]e fhe m

Ad. at 180. Wlthin the same paragmph, me.
ever, we did -point out: that. .although 2 sea-
mangenerally owes 1o, dul;ymﬁn&the safest
way to perform his work, “where it is shown
that there existed a safe alternalxve available

-ofwhmhhelmewarskouhzlmmlmmma

seaman’s course of action can be properly
considered in determining whether he was
negligent” Id at 181 (emphasis added)
Our design in Thezon may have been to
continue  holding seamen to a standard. of

. ordinary prudence, but we failed to cleacly

articulate that intention. See also Sthmm
v Coniral Gulf Lines, Inc, 709 F.2d 3883, 386
(5th Cir.19883) (perpetuating the ambiguity).

_We were quite explicit, however, in Brooks
v Great Luakes Dredge-Dock Co., 164 F2d
686 (5th Cir.1984), modified on other

is slight” Id at 228 (internal, -

ST

Lo

E-00018

Y At g ot W o



n‘&ypmmp_ viehem that .the. district

 of endinaxy gare for

i MM» sonewhat,

MM&MWWWWMRM

mswwmwmammm
mre.butslig‘ht ? Id ot 588, Bmplw’s

1240 (5th .Cir.1986), cert. donled, m U.S.

1059, 107 S.0L. 939, 98 L.Bd.2d 989 (1987),

. whenmreinserbedtheelemantot“rmon-

" nothing in thé fext or stvuctare’of the .

ableness” in our definition of the gtandatd to *

which seamen are bound and held thit the
plainhﬁ's“dutytnpmwethmelﬁsnhlyw
slight duty to -use reasonable eare.” Agaith,
wemisevaagmtoiﬂnstm&eMmlﬁ%

“we came full eirele&omwkmmhamnin

Page when we stated in rather expligit termb

that the standards of rmonabla care. guide’

the duties of both employers and employees

under the Jones Act. Gavagan, 055 F.2d ot

09n.7. ,

B, Ordinary Prudence
[51 The =bdve survey of our decisions

shows the confuseqd start and the diverbed‘

path leading to the “setiled Taw" in fhis Ci.
cuit that a Jones' Actemploye:;isbomd by a
prester-than-oriinary’ "standard - of m to-
wards its emplbyees and thik a | owes
only a slight® duty to lodk his own
safety. We agree with'the Phird Circuit that

FELA-~Jones Act’ leginlation siggeésts that
the standard of eare to be atfributed'to ei-

. ther an employer or an employeé is anything

different than ordinary prudence under the
circumstances.  Fashauer v. New Jorsey
Transtt Rail Operations, Inc, 57 F.3d 1269,
1288 (3d Cir.1995). In addressihg a sea-
man's duty to act with reasonable care, the
Third Circuit reasoned:
By its very terms, the FELA. provides that
“the damages shall be diminished by the
jury in proportion to the amount of negli-
gence ativibutable to' such employee,”- 45
USC. § 63. The statute does not distin-

ng the juy fhat the.

guish hetween degrees of negligence; the
statnte does nof say: that the plaintiff only
has a slight duty of care. Under the stat-
ute, a pluintiff’s recovery is reduced to the
 extent that he is negligent and that such
negligence: fs responsible for the injury.
In such a-situation; one must assume that
- Congress intended its words to mean what
they ordinarily: are taken to mean—a per-
- gon is negligent if he or she fails to act as
an ordinarily prudent person would act in
gimilar circomstances.. Such a reading

alsoieinmmwlﬂnweEELA’spm,

comparativé negligence scheme; and to
adopt [plaintiff's] avgument would be to
abandon the clear dictate of the siatuté in
favor ofa _poliey declsionto favor employ-
'eesoveremployem
Id; ses also Tiller v. Atlantic Coust Line B.

. Co, 818 US. 54, 67, 63 8.0k 444, 451, 87

LEd. 610 (1948) (holding ‘that “thé employ-
ar’s liability is to be detexmined- under the
general xule which defines negligeiuce-as the

lack of due eare urider the: circunistances; or

the failoye to dowhatareﬂscnableanﬂpm—
dent man weuld crdipaxily have dorie under

the circumstances of the' situation”); O
+ . sister circuits have similrly held: Ses, e;

Smith v Tow Boat Serw. & Management;
Inc, 66 F.8d 386 (9th Cir.1995) (anpublished)
(rejeqﬁng “glight care” standard); see dlso
Kanvelis 9. Constellation - Lines, S.A; 806
F2d 49, 52-53 & n 2 (2d Cir1986), ceri
denied,’ 481 U:S. 1015, 107 S.Ct. 1891, 95
LXEd.2d 498 (1987), (approving jury instruc-
tion informing that both employer and em-
ployee under Jones Act:ave chavged with
dutyofreasonableeare\mderthecnmm
stances); Yborra v. Burlington N., Inc., 689
F.24 147, 160 (8th Cir.1982) (approving jury
instruetion that railroad has duty to exercise
reasonable care for protection of employees);
Joyee v, Atlamtic Richfield Co., 651 F2d 676,
681 (10th Ciin1981) {defining negligence as
faflure fo use reasmble care).

We find further support for our position in |

Supreme Court precedent. In Urie o
Thompson, 337 U.5. 163, 17a, 69 S.Ct. 1018,
1027, 98 L.Ed. 1282 (1949), the Court empha-~

.sized that the term “negligence” is to be

defined “by the common law principles as
established and applied in  the-federal

.- ——— e
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- “eourts.” (internal quotations and citation the gi:m eourts . determination of the
e e ougk the ot docason  snoul of deinahe VACATE e ot~ (1) 3
refert specifcally 'to § 51 “negligence” ¥ ciurt’s'judey  aifjarati S

g X "V":,;:’i . 4' 'm
mwdmmmmmm«»mmu ‘th? tPAR‘l‘V D
P ples are entifed to grest weight i: . AFFIRMED, IN.PART, VAGATED v
FELA, analysiz unless sexpressly rejécted i xmmmmm L
-tesbofstabute). . - .. S e T
 [6] A stammm, then, is obligated wner ol LT
: me;omm@_a&w-orﬁmwpmn@j T
ot,aseqman’s_emplqymen:t'fngmmmtmh; S e .

- ochetwisemmaptﬁuaﬂyrewm-dnn;qasm- Pty RERREUT
' ':ablecondueeandwnu!d&nwseammony:m.;.h Lo e e
. their. grosy negligence, which was not.the, = G, e :
- conteinplation of Congress, See Robert . ' . .. ' (.
FGM, Anmon Qt Risk and sh?dal‘d‘ -ﬁ' RN HEE /) TR ke *

" Care Un ,'thp’g)_fones Act: “Slight Negli- .o P

. gt Jones Act employers a higher duty of
-eave than that required um'igr ord,inarynggli- o
gence, Allen and it progeny repudiate’ the | -

* vedsonable person standird ang are ‘also |
overruled. ' EE

CONCLUSION T

In light of tha foregging diseussion abou -
thé appropriste stadards-of care that shouid
guide employers and employees under -the
Jones Act, we hold that the jurors in the

.+ instant ease wers improperly instructed as to
Gautreanv’s duty to exereise care forbisown = . : .

© Safety. We, however, express no opinion as . Lo {0
to the proper agportionment of fault; hetween SR s
the two parties, Wa accordingly AFFIRM U A
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LAMBERT v. DIAMOND M DRILLING CO.

j . , . .t :' maeg?rgﬁ%eg's (1%82)

v ’), W w.' LAMBERT S!-., e e While this: work proceeded, he then went
i( A e Plaih;iﬁ‘ Appellant. ,‘ s below to do some other work. While cut of-
2 P the sight of the dvilling, he heard noises

e et Ve o .»s" whielimdicatedthattlmdﬁllermghtbe‘i

DIAMOND M -DRIELING' COMPANY m- “jumping? the pipe, and thus cavsing excess’..

amohd' M Corppany, Maratlioir Oil Oom~r mud to-be spread around the dvill floor. He: -
pany :and -Makathon Petroleilm Compn- E retarned to the drill floor and found mud
ny, Defentlan’ts-Appellges. ," o on the floor and on the lights caising the

- N i ’3313 . w g work area to be darkened. While walking -
" Summary &Iendar. Co '. o actoss the floor-to tell the driller to “shut

United  States Court of. Appeals. e

o Fifghe Onmun.,, TR

T Kigh'ds, e ;o
:Reheanng Demed Oct, 15,1982, . ... .

o Wy SeeMF.de 4_‘-‘5 ",'.'-‘

Befgre BROWN, POLITZ pnd I,

LIAMS, pmuit Judges... .

JERRE S. ‘WILLIAMS, Cirouit 3;«1’;;9:,""

Ray W. Lambert, Sr., was seriously in-
jured when he slipped on drilling mud on

the deck of a semi-submersible drilling rig

operated by his employer, .the Diamond M
Drilling Companies. He sues the Diamond
M Companies under the Jones Act, 46
U.S.C. § 688, claiming negligence in the
maintenance and condition of the drilling
rig which resulted in his injury. He also
. claimed unseaworthiness. The parties stip-

 ulated that the drilling rig “Diamond M
Century 100" was a vessel and that Ray
Lambert was a seaman as.contemplated by
the Jones Act.

Lambeit’s proof before the jury consisted
of evidence showing that he was the tool
pusher working the night tour, and he was
in charge of the drilling operation on his
tour. He had talked with the driller to
make sure that the pipe stands being re-
moved from the well at the time in question
would not be “jumped” because it was nee-
essary to remove the drill pipe “wet,” ie
with the drilling mud still inside the pipe.

down the rig and wash down the floor and
the lights,” he slipped and was injured. -
Other members of the srew who . were ™
actuafly pulling the pipe testified as L
nessés ¢called by Lambert. - They tesuf'edf
that they weré carrying out the work in .

. nornyal fashion and that the driller was not

jumping the pipe. However, in the rembval
of a wel string it i impossible to avoid

- some drilling mud beirig spread on the fioor.

The festimony, was that one of the rough-
necks was hosing off the floor of the mud

after each stand of pipe had beeh removed.

At the conclusion of the plaintiff's case,
and considering: the evidence summarized
above, the district court granted a directed
verdiet for the, defendant eompapies. We
find this dn‘ecfed verdlet in ervor in two
respects and reverse for a new trial. -

First; the lower court used the incorrect
standard for determining whether a direct~ .
ed verdict should be issued against the:

claimant seaman in a Jones Aet case. The .

lower court orally applied the following.
standard: - “[V}iewing the evidence in the

lxght most favorable to-the: plaintiff and - - |

giving the plaintiff the benefit. of all infer-
ences, and Jeast favarable to !:he mover, the
Diamond M Companies, viewing the evi-
dence in that light I find that there aré no -

. disputed issues of facl which would~—froni

which a finder of fact could conclude any-
thing other thanthe fact that the situation
confronting Mr. Lambert, from which his
injory has arisen, was any more than a
normal risk of his occupation as a seaman.”

1,21 This statement of the standard by '

E-00021
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the district court is.a reasonable paraphrase
of the usual standard for deciding whether

a divected verdict should be granted. I is
applicable in this case to a.verdict on the..
unseaworthiness claim. Allen v. Seacoast *
Products, Ine; 628 F:2d 355, 859 (5th Cir,.
1980). However, as:we made elear in Rob-- -
inson v. Zapata Gorp., 664 F.2d 45, 47 (1981),
“the standard to be applied to a Jones-Act . .
claim is more stringent: The court:may .
direct 2 verdict or grant judgment n. o. v....
on 3 Jones Act claim enly when there is.
complete absence of probative facts sup-. ..
porting the non-movant’s position.” (Em-..
phasig added). | See Boeing' Co. v, Shipman,

[14)

411 ¥.24 365, $70 (5th Cir. 1969) (en bane),

(distinguishing between_the' “complete ab-

sence of probative facts” ‘test applicahle to’ '
FELA snd Joies Aet clajins, and the “rea. '

sonable minds” test applicable to olher fed- "

eral cliiims). The ‘statement of the test '

applied by the district éourt was clearly
based upon the “yetisdnable’ minds” ap-~'-
proacti by the indication that “viewing the *

evidente” a findér'of faet cowid jiot con- °

clude anythingothér than that the situation ' -

confronting: Mr. Lambert was ‘the ' notmal’
situation. The wrong:standard wis applied -
to the Jones Act claim. - -
18] Second; the vecoiid shows that there
was at leas} sopie &viderice that the defend-' *
ant ecompanies wei¥' guilty of negligence in *

the operation of the-drilling ig by allowing '

Ve

S

“necks testified he washed off the mud Pr—
every “wet string” was pulled does potic -

alone establish that he had done the job
adequately or tﬁa!;'qtj;ej{i'nhﬁsgm Awelz not

needed to carry out thé bperation without
negligence. The testimoiiy of Lambert

alone, if believed;.would:establish, that: the', -
Londitions were. not; normal .and" that an,. .

cess of mud, was.on the drilling floor and.,
on the lights. This is. enpugh:Aorequire the

case to go to the jury. There is no “com-
plete absence™ of probiative facts supporting
his p c.ill‘ﬂ‘l'nn. R N S A )

[4] Lambert was in charge of the drill-
ing operation on the pirticilar tour. But
the possibility of finding that he also was
negligent, although in ‘gsue ‘in the ease,
would not, déféat'his cldiim ds a ‘thatter of
law. Spinks v. Chevion''0il-Co,, 507 F2d
216, 221 (5th Cir. 197). -

Finding érfor in the granting of a direct:

ed verdict for defendani at the close of
plaintiff’s case, there must bg a new, pnal.
REVERSED. '~ " "7 %

LR B Yoo e

¢ " -
T A
s RN R R N
* ’z‘ﬁ R T PR ) .v’ P
. ,: " ? .
L (O T P 1 B B
. . ,1 e Y&
et R I N O T ".{h{f.
LI, R T E TR RO I T

R VA

AL uh e B KR
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mud o be on the floor'and on the lights, : . : ‘i
Obviously the lights were' of great impor- - - . , N S B gl
tance to the aperation on the “ight shift. . R " et b
The conclusion of the distriet eourt was that - ' R T i vl aad nodedu
there was no evidence that the situation . - N s
concerning the mud was any more than the: R TP
IR 1

normal. condition of mud ‘which had to be,
expected when the drill pipe was being: o , . L.
pulled wet. In contrast to this conclusion,; ' ' N
Lambert testified that having seen the con~.. . T oo L "
dition of the floor and the lights eovered by
drilling. mud he-way on his way to tell the ...
driller to shut down the operation until the. !
mud ¢ould be washed off. This alone is
evidence. that at the time of his injury the
mud on the floor and on the lights was in
excess of what was to be expected if the
operation was béing carried out without . :
negligence. The faet that one of the rough- . I

E-00022
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ON PETITION FOR nnumnme L L.Ed.i’dun s:‘ m arrminm gfohi- decision ' ¢
R grauting defe 2 n-for. summary
(Onhmummzﬁ.mscir mz. judgment fn. Luckenback Overseas Corp. .v.., .
R %mfl’.ﬁ 935) P .. Usner, 418 F.2d 984 (5th Cir. 1969).
Bal‘me BROW!{. Pomzﬂld ‘WIL- - : ‘I‘Msisuothsaythtugﬁgeuuemnoz
me"w ) ' -.~ ‘t 4 . playaldehummr&hmm ‘Wa .
v have specifically récognized sifuations fn "
JERRE S. WILLIAMS, Clreui. Judxe: : whlehtkeamandomisdomwﬁidlsupgott
-+ IT' IS ORDERED that the paﬁtton for .+ o aﬁnﬂingofmﬂlgummdérmunﬁesm
rchearing filed in,the shove entitled snd -« . can also cause gn anseaworthiness ¢ poe
nnmbudupaebeandunesmeishmby tion. Smith v. Jthaca Corp., 612 F.24 2
DENIED. o rﬁﬁ&h“cirm Butansnel;WPH’-“_'G
L. {ilnstant Mﬂﬁm'
Pelﬂiner Mmdunt;ﬁpellee. Dllit:m: L sulting from ‘operational negligenee of the:,

) Mhl;r;lgngm? :ﬂm;p;h g“::pl‘:::“ nl;’ stevedoring confrastor is nol a basls for
w Jprior n A new:- .

[ walaly b ot ot et dpimacss e, » . Ronen e e e 08

' wm#”“ﬁﬁmmmgx ing our deciion'held that t5' find’unsea- -
w«ﬁwmﬁm ﬁ?::v that the new trial’ worthiness in the “isolated, al negli-

i tant"of Honar‘nflowemployee'
‘wasn:daredoniyastnthelonesmdaim. ' gen T o the B ol
:““’ ‘tiio, 3‘“‘"“" ngn “for “:}‘wm. RO - tncifon bétween Mvmrﬂnhess and peg-
- now el iéréi (1) the'allurs of the dis- 7 ligence that we bave s Falinstakingly and”
) trict court th apply thé proper stanidsed i <) 7 ropeitedly omphasioed in ‘s debiions.”
- ) w'mf‘imw‘iﬁ*;’m ;‘ o 400 U.S. at 600,91 8¢ at §18. PR
R u o : -_‘ K - . ) . » .l
L ATy " that there was st least some: evidenca of; ' s‘m"'ed““‘““""al'l‘m““m’“‘*‘ e
g% negligesice j the record {otwhich Diamond, . . standard ingriuting the: direted venlict « . -
f( M would be responsible, and this is enough. .. ..., - for mﬂmﬂ i#-on the Wworthhﬁs TR
b tonvoldadirecudverdictagainst'nlones i ‘,', ) m%xm,mr N
M&Mm. , :“'. L. . z:"({s:: tﬁr‘;‘?) (‘ﬂl - ’S‘E?um, 'llh' -

. Asmpoi‘nteﬂaut,inonro Jthe L ing in the ltbqwmpnwﬂte el
dktnumrtdldapplyﬂmpmw d"d P ﬁlmebofnegligénee fdctdﬂamﬂn&,m SR
“%‘F”‘W,‘:},‘f“v”sﬁwﬁ PR " @id not wpiet the distritt court's difected it
enseavarthineis s ey o verd!ett‘ornhmnnduonthenmeaworthi-:-‘f A
MW“I-‘IM{ m FM 955. m (5"" Gifi‘ ) * nesy dﬂm S e o

. 1980).. In Mitchell v. Trawler Racer, 882° - '+ - : o .
U.S. 539, 550, W&CL%,W,ALM £ 2 HoﬁonlorMeanngDENlED. R L
941 (1960), the Supreme Court said there is. R R S PO IV L

a “complete divorcement of unseaworthi- . T ST
mlhbil‘ty rrpm-enmpuz of negiigence.” - - TS L .
This unﬂuiou eas qnmd again with ap- L ) . e
proval ‘in Usner v. Lickenbach Ovefseas ‘ , ’ : Wy
Corp.,dmu.sf«tm.m.sxs.ct.su.swm f o -

X
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DAVIS v. PARKHILL-GOODLOE COMPARY

L TR AT
Koot <

Mrs. Julisn Lamar DAVIS, Temporary
Administratrix of the Estate of Charles
Edwaxd Davis, Deceased, Appeliant,

o W t ' ' PR

PARKHILL~GOODLOE COMPANY, Inc., - - uf -

" Appéllee. - T -
- No 19204, . o~ .. . ©

United States Gonrt of Appeals, /™"
Fifth Ciredtt.. ~ . "
May 2, 1962.. .,

Rehearing” Denied June 5, 1962.

S L a

t
DR 4

Before TUTTLE, Chief Judge, and -
BROWN and BELL, Ci?gui‘t Jugges. ‘ 1-’.” I__,

JOHN R. BROWN, Circuit Judgei . . . .
[1,2] The questio . presented i '* *

whether the tiial Couxk erred in entering” "
judgment for. the shipowner in this Jones ;| .

Act case for damages sustained by the ., -

seaman and his survivors by reason of his-, .. .
death suffered in line‘of duty; ‘W& hold-i: ©
that it did:and. reverse; : The case: was. .
brought as'a/Civil Actiou xather than as: .~
2 libel in admirdlty. ‘But the standaxd of - -
reviéew is fiow"‘substantislly the’ L
since after fimal demand for a jury ..
trial, F-R.Giv.P. 38(b), 28, U5.CA, the '
parties expressly consented to.a trial by . .. ,
the Court. ' Thisbrings info.play then F...
R.Civ.P. 52(a):and the concept of “clearly
errongous” now incorporated into ad-++--
mirally eauses, Mylés'v. Quinn Men-+:
haden Fisheries, 5 Cir.,, 1962, 302 F.2d
146; O/Y Finlayson-Forssa A/B v. Pan
Atlantic S. 8. Corp, 5 Cir., 1958, 269 F.
2d 11, 18, 1958 AM.C. 2070. Here the

“most critical aspect of that standard of

* review is that findings induced by or re-

sulting from, a misapprehension of con-
trolling substantive principles lose the in-
sulation of F.R.Civ.P, 52(a) and a judg-
meni based thereon cannot stand. Me-
Gowan v. United States, 5 Cir., 1961, 296
F.24 252, 254,

{. By previous order of this Court, the '
appeal was allowed without prepayment
of costs as a guit to enforce, laws en-

Cite as 802 F.2d 489 (1962)

‘.l '
-\',’l .

"

[3] Charles Edward Davis, the de-
cedent, was a young 24-year-old Georgia
farm boy. His nautical caveer began on
the Dredge Ideal thén working in the
Savannah River. Ten.days later it ended
with his death. He was a robust, healthy
young man of good traits and mentality-.
and had taken considerable college work
in the agrieulivral sciences to fit him, so
his parents stated without contradiction,
for the Jife of a Georgia farmer.” This is
Important, not 2lone on the damage ques- - -
tion, but nioré s¢ fiom the ‘stiindpoint, of "
the duty owed by the ship to this un-
tutored, inexperienced, green-hand.

The Ideal‘was_engagé;l in sweei»ing‘ .
out a glip nedr the north bink -of the
River. Ag i hydraulic cutter dredge, she.

. was equipped with the typical discharge

line made up,of sections of 16” pipe. The'

16# disehargew;mg was mounted on meta]
drum-like pontoons. “The discharge line .,
led aft (westerly) for about 100 fect from

the dredge's stern and then made a sub-.; .
stantial right angle turn.'to the south - ::
running approximately ‘600: fobt o the -
south shore. "Froni thire, the Yo log-+ -
ashore several hundreéd additfonat’ feet i~ - .’
to the spill area. ‘A ‘harroiv 10° plank "’
ran along the top of the discharge line to
provide a wallway. A single hand'tail L
vertical stanchions paralleled the pipe,
Where the pipe secijons joined, theve Was;. o
a rubber joiut, - This left a space, how- -
ever, of fwo to three feét betweén the #¥:ti
ends of the walkway planks, =~ - "

“« o

il

PRI

w
(;‘:“.
"

i

On the aftermoon of November 27, o

1957, a bright, warm, suishiny ‘day, .°

. Davis was last. seen walking toward the

shore 200 feet or so shoréwaxd from the
elbow. Some time the next day his body

‘was found fioating in the water in this

same general vicinity, Save for the in-
explainable absence of his low eut shoes'
which he had been wearing, the body bore
no signs of any unusual nature. The
brosecutor’s autopsy report and testi-

acted for the protection of seamen under
28 U.S.C.A. § 1916 .

et
‘‘‘‘‘‘
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mony concluded the death was due: to,

drewning. e A.

At the time he was last séen, Dav:s

was where he wWas supposed to be, doni‘g'_
.what he was, supposed to do. In amrd "
ance with authpntatwe mstmehons. he '

vag retirtiing to the shore to assist an-
other crew membes: in repair of a leak-

ing joint in the discharge line at a point

near the spill aréa on land. He and oth-
ers had been doing this repaif work dur--

ing the momingand ‘had returned to the
dreﬂge vin the walkway for the noonday‘ ‘

medl, '

[4] The plaintiﬂ did not claim that’’
this upexplained disappearance of :Davik
while in the course of his duty using f

cilities ‘provided for just such pl:rpose

gave rise to any presumptions as suéh.
The claim was urged, and properly 80, '
* Schulz v. Pennsylvania R, Co., 1956, 360’

U. S, 528, 'I& 'S.Ct, 608, 100 L.Bd. 668,.1956 ...

AM.C. 787, that cxrcumatantxal evidence ;..
waxranted inferences oi negligent breach -

",.;*..

.'U ‘

of .duty proximately causing death by
drowning. . BRI

18] The plamtiﬂ’ made out a ratl;gr
iomidable showing. The witnesses pre-.
sented included the inspector of, the com-~,
pany for whom the dredging work was. -

. being done by the defendant shipowner. '
. several persons who had long experience.,

as safety engineers on dredging opera-
tions, and some others who had observed
the condition of the walkway, guard rail,

ete. on the pontoon discharge line. . The -

2. June T. Inc, v. King, B Cir., 1961, 200
w24 404, 406, n. 1, 1961 A.M.O. 1410;
Pyl v. Bsso Standurd Oil Co, & Oxr.
1961, 207 ¥.2d 411, 417,

2. The record developmnednt of some of this
seems quite wnusual, The plaintif’s eoun-
sel axamined witnesses at great Iemgthy
and they were cross examined as ex-
tensively, as to a.large number of photo-

graphs identified by specific exhibit num-
hers. The examination and crosy exam-
ination developed fully the circumustances
under which they were taken, the dis~
similarity or simiarity of conditions exist-

- §ng or portrayed, or both, in contrast to
those observed by the particular witnesses
at or about the time of the fatal aceident.

a

most significant, however, was the Master-
of thé dredge, called properly as an ad-
verse Wwitness, F.R.Civ.P. 48(b), and *
whosé ‘testimony wis not binding® bit-
whick, as e see it,,left ‘the shipowner's
liability defense inimminent peri] of "
*foundering’ by establishing at least one " .
breach'of duty as'a matter of law. !

Muck of the evxdence concentrated on’
the condition of the walkway, the sufti-
ciency of the width of ﬂie plank its gqxi-
eral condition, the' presemce of rones
lines, and. ‘Wires strewn across the' -
waj from place 6 place, the lomtion, the N
angle and sufficiency’ of the single hand .
rail, and the like? Despite this testimony._ .
the Court chose gefierally to credit the_
controvezting evidence from the shipown -

er. For our present purpases, we accept__‘_. '

this under F.R.Civ.P, 52(a). n doing so, ..
however, we do not ignore, indeed we
emphasize, the undisputed physical na- -
ture, and the wnusual hazardous condi-
tion, of this faeﬂity.

It wasg ﬂus actuai settmg, éven though,
descmbgd in terms most :t'avorable to the
shippwnéx’s cause, which made the testi-
mony of the dredge Master 80 decisive,

" Tt is at one in committing the shipowner, -

to negligence as a matter of law, and in
demonstrating that, the trial Judge was.

. Iaboring nnder a significant misapprehen—

sion of legal prmczplqs. .
This testimony was that relating to the .
availability and use of life vests and the
instruetions to the crew concerning their
mse. It does not turn on the actual avail-

" ability since it is' undisputed that Tife

The gvidence from such. witnesses was
fully received nnd eonsideved fiy the trinl
Court, and Hkowise by us. Xt was nat
stricken, nov was 2 request to do so g
But then on the formal completion of the
oral testimony and the formal proffur of
them into . évidence, many such photo-
graphs were excluded as exhibits, .To the
extent photographs are jdentified as por-
traying conditions observed by iitmogses
subject to cross esnmination, the other
disginiilarities in point of time, conditions,
ete. go more to their weight under appro-
priate fnstructions if a jury teil ratlmr

" then admissibility as such. See. M
Cormick, Hvidence, §§ 179181, espcemlly
§ 181 at 837-889. -

B s T
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vests were available in sufficient .quanti-
Hes.. But indulging in. favor, of the ship-.
owner every variation in the Master’s
testimony, it revealed that whethey this,.
essential Jifesaving equipment, .was o be.,
used while working. on the pontoon dis-
charge walkway. was left to the sole judg:_
ment of the partigular ‘seaman at the .
time. Only, one qualifieation to, this poligy, -
was, acknowledged: ome who could not
swim would e, compglled to wear or iise
them. Othérwise it was for the seaman
to determine whether such’ safety equip-'.
mint'wes peeded. Repeated and repeated .
were statéments by the Master, “Well, weé -
don’t Tequire 2 man'to wesir afie if he,
doesn’t wanitto & @ #m; wx i g It
is up to the individyal himself if he wants’
to wear” them; life jackets aie o
théte for him to wear if fie wiits to, 1
is"Up to the man * * wn, ¢ “the |
‘s ® ¥ instenétions are to wedr them |
* &« it they'feel they need to weai'™
But such a practice was to fly in the
fa?e of the accumulated experience of
mankind in the struggle against the
halirds of the .criwl ea: Cf. Puré Ol ’
b.cir, 1961, 208 754 5,
€6, 66, . 6 and 9; Grimes v. Hayiord:
Coniereté Pile Co,, 1958; 3656-U.8. 252,78 '
S.Ct. 687,"2 LEA.2d 787, 1968 AM.C.
1014, Moreover, it igmbred: this shipe':
ovmer’s own affirniétfoft. that this ‘niutic. -
cal wisdom required, at’ ¥’ Very mini~ -
mum, a stringent mandate to. use jife

LI

o v . g
<ty foe gt

4.. The Corps of Engineers’ Manual wag eX= .0 .
plicit: )
“7-16. Life preservers, vests, or beits
shall Be worn by all persons while— Y
“a. On flopting "pipeline, pontoons,
rafts, float stages, ete. " 1 T
' On open deck floating’ pline not -
equipped With balwarks, guardrails, or life
Iines, o o
“c,  On strictures extending ‘over or
adfacent to water e’xcepfg where proper’
guardrails or safety belts and Jife lines
are provided.” . '
Reldted to this was the provision concern-
Ing ritig life buoys: "~ "~ - C
A7, * * ¢ Iy addition to location
of ring buoys as requifed by United
- States Coast Guard, they will Be'provided
50 8y ::o furnish the following coverage: ' -
LT Teooe CL

e , &
wh GUE e -

“p

Vests and an adequate program of en-

Y5 AT
forcement to secure compliance. Posted g
conspiciiously in"the pilok hiousé for the - i
guidance of all officers was a formal.* ( ;
printed “Accident Prevention Plan” L

Paragraph 1 expressly stated that the
~Corps of Engineers’ Handbook Requirg:, '
ments, the Associated General, Confrac:”

&

tors’ Manual of Angident Prevention and "
other. recognized standardd will be vised"”
as guide in. making- [safety]) inspee-

tions” * And, Paragyaph & ‘hrought, this
down to the. plainest terms. ‘:The use of
personal protective equipment, such as
goggles, welders’ hoods, gloves, respira- "
tors and life preserver work vests will'be

enforced when and where required for”
the ‘protection of workmen.” And the

ttandards thereby adgpted by reference .

made equally, plain what was meant by .
thepwg:.idg.; of Paragraph 5, “when and.
where required for the protection of
workmen.”* y .
(6, 7] * Of course this was tiot, offered,
nor is it'used by uf; ts"éstablish a pri-
vate standird of care ag though the suit
was ‘for-breich of ‘the impliéd agreement .« c -
to carry out these precatitions. Xt was - {
offered, and it is considered by pef -as

spectacular proof of industry-wide ac- ) w
ceptance of: the eed 'For etraokdinary gt

caré i protecting dgainsh'the very haz-:
ards here’ prevailing, Cdstom and prig-.
ticé;"‘espebifalliﬁ‘bf“'prudeﬁé,e; is, of ‘eourse,.:
relevaiit ¥hd significanit in eqliating eorw
duct with that of.ilic law’s. fictional-or- .

l [ N - pens

“e. Pipé Line, walkways, wharves,
plers, bulkheads, lock walls, scaffolds,
platforms, and similar struetures extend-
fng over or immediately adjagent to water ,
shall have one xipg buoy provided at jo- -
tervals of not more than 200 foot”

Industry acceptapee ‘iz reflegted by the
Associated Genera] Contractors' Manua] ;

“84-31 Life Prosarver Vests. Fife
preserver vesis should be, worn by all per
sopnel working on floaiing pipe Ines,
barges not’ equipped with guard rails,
structares extending over 'the water,
while working over the gide of any vég-

sel, and while working alone at night or ‘ ot

in small craft, except when ‘in an en- ( o
closed’cabin or cockyit,” : .
é::.'

E-00026

L,




s,

. specter ofpno pst’sdn. wg}ether SOV
o or citizen.” '.l‘l’:e ‘hazatd

. n‘; bin 4?* e .:.u”:, .

302 rnnmm. REPORTER, m@ms

",

dinarily careful Mmer. 'Schliehﬁ;
v. Port Arthur Towing Co.; 5 Cir., 1961,-. - -

288 F.2d 801,:1961 A.M.C.;1164; - June!

T, -Ine. v. King, 5 Ch; 1961,-290 .F2d.. .-
- 404, 1961 AM.C. 1481; Gleason v. Title ;- ;..
Guarantee Co., 5 Cir;, 1962. 300 F.2d 813...

The shipowner’s excuse. " ecliged "By

- its Master, for’ not issuinz positxve in- *

structions to an ipeacpenenced neamari
requiring compllynce with this perfectly
obvious safety mqmremént is, twdfold
and too weak. I"xrst, it, says’ these pre-
cautions weré . required on. Gover;nment’
jobs only, and 1~smc:ond, lite v“ests are not
needed if s o 'n,,can awiin, ' As tg th
first, the of, he geas are, the 1{

operation, not the statug of ‘the one who
ultimately pa.vs ‘the frexghlg. Aa to, ;h

second, the capacity to swim is's safe- =

guard only so long as the unpredictable
accurrence does not render the vietim
incapable of swimming, or this capability
is inadequate to overcome the violent
forces at work. The life vest, on the
other hand, as the Vice President and
General Manager of the Shipowner so
eloquently spoke, will, as its name im-
plies, save life.
> g T4 is true that we are re-
styuired to wear jackets on a Govern-
inent job, but the jackets are a
hindrance to you performing your
duties like you should. They are
bulky. They get in your way. You -
are liable to get caught with a jacket -
on, where you wouldn’t without a
* jacket on.
“Q. Would it be a hindrance to
a man that fell overboard and
knocited his head and rendered him
wuneonseious?

“g. No it wouldw't.

“Q. It would save his life,

" wouldn’t it?

“A. Tes"

.. [8,9] Whatever a shipowner might
... be permitted to do with respect to sea-

soned hands familiar with the peculiar

13 I!'

:S('

drisis from. the T ¢ ‘, b

U

#

L

Ma

1

cae

'ul] ;

Y

tie BY

.
W5

-

‘-"’E wi T

hazards of the sea. it is plain ‘that it
counld not abpofve itself of the pervading ..
oblizaﬁon to furnish a seaworthy vessel .
and exereise 3 prudent care for seamen, .,
by .Jeaving this important deeisnon-m

wear or not wear a life vest 2—up to this

inexperienced, untrained farm boy who

had not yet begun to get his sea legs, '

This is but the applfcatxon of the famil- -~
jax principle of salt water, amphibious '
and land-locked J“rlalimdeﬂee t’l&t there ©

is a duty to'warn in an effective way of

dangers
Steamship Co. v. Hill, 6 Cir., 1955, 227
F.24 262, 264, 1956 AM.C. 1617, and a
duty to take effective action in the light

of the particular condition—here inex- -

perlence and ignorange .of - mgomg
perils—of the partmular séaman, Justxl-

lian v. Versaggi, S.D. “Tex.1954, 169 F."
Pacific-Atlantié

Supp. T1; Reek v,
Steamship Cu,, 2 :Cir,, 1950, 180 F.2d &

866, 1950 AM.C, 744; MeDonongh . v i

ot reasonably known, Pioneer "

I
sl

'f e

RN ¥
ot

£
L2

Xt
C
‘o

1')'1‘

L

Buckeye S.8. Co,; N.D.Ohio, 1951, 103‘3 m

F.Supp. 478, affirmed, 6 Cir., 1952, 200 -

F2d 558; Tetferton v. Artic Tankers,
Tne, E.D.Pa, 1953, 116 F.Supp. 429.
{"This was a basic fanlt on the part of the
shipowner. It was, likewise, 2 funda-
-mental error in law on the part of the
trial Judge whose decision assumed that
the law would permit a shipowner to-tzke
tlus course,

" This conclusion would not necessarily
require a revexsal because the Court in
formal findings held that no negligence
of the shipowner, whether aciual or as-
sumed, proximately caused the seaman’s
death, and in any ease the damage proof
failed to show that there was such pe-
cuniary loss as fo warrant a suit by the
surviving parents who are, of course, sec-
ondary beneficiaries under the Jones Act.

[10) But we cannot assume that had
this careful and experienced trial Judge
found, as he was compelled to do, that
the shipowner was negligent as a matter
of law in not giving adequate instructions
to this inexperienced seaman, he would

have adhered to the arguendo assumption .

of no proximate’ cause. It would be bard

E-00027
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DAVIS v, PARKEHILL-GOODLOE COMPANY
: e Cllab IR RO (002 [ -

. 0!

indeed to make this assumption since had

the instriétion betii given and énforced,

Davis would Lavé' béen ‘wéaring a life - -

vest and only the most éktraordinary set

of circunitikices would have-tien result < -

ed in death by drowiifhg. DR
[11] So, too, would thig be, irae,

Y

argument hefore us was convineing that

the District Coyrt, was Jed to, malke the, .
adverse findings by reagon of the ship-
owner’s misapprehension of the law. The

approach was that the parents had to
prove a dependency on theiy son. That is.
not the test, The.test, unlike that of de-
pendéncy for “next of Kin," ig one of pe-

L

cuniary loss, and that invglves the res-

aonable likelitiood of contributions to, the *
parents in the. future whether of money: h

" .or voluntegr farm labor, or both. 2 Nor-

»

xis, Seamen § 661 }i70 N N

- .[12-14} ‘As the eésemasﬁeﬁe‘z.:eversed e
and -remanded. for-2 new twial with the |

possibility that, it might be: fried hefore

L

jury,® we think i appropriate to express-

‘s ray 1 T e W

§. A jury having been timely demanded un.

der MR.Civ.P. 38, the fria} Court has '

great Jatitude in allowing .the parties 40-

L.k

t

ly state that while the evidence in this

record ismifficient to warrant a friding .

favorable- 'to’ the  plaintiffs .by .the trier -
of the fact on ‘causation’ and*damages,
we do not-éxpress-any’ opinion as to what
the decision on either one or both of those-
poinis should be. *For like reasons, we:
think the Court, on the basis of the aetual

determine’whether it js’
the questign of consgioiy
e _ )
budtting forward a medical theory based
upon expert ifstimony’ of the probable
length of time it togl foi a persop finally
to expire iy drowning. But there afé so
many unknowiis, in this unexpiained slip-
ping or fylling of Davis into the water, ,

Y
”.

ot

b

-evidence gubmitted on ‘that retrial, must,
miffieient to raise .|

oh of conselgys pain snd sffer- -
Grejt ingenuity was' exerdised in""" -

that-we should oilly say, that aubstantial = -

evidence wil} be ;fgqqired to sustain a find-
ing of consciotisness upon which to rest

the permissible assumption of pain,

A 4 * 0oy
vt
‘s
! At '
1 .
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N oty
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WEBB v. DRESSER INDUSTRIES

cueassae F.24 663 (1876) e I e

Emett C. WEBB, rmnﬁﬂ-Ap»elhe. "

L
DRESSER STR!E&_ .
Defendant- L

No. '14-4220

United ‘States Court of Appeals,
Fifth Czrcmt.

Aug. 4, 1976.
thearmg aqd Rehearing En Banc

. Denigd Sept. 8,197,

; sy T e

Before, GEWIN, GO,I.-EMAN and GOLD- .. |

BERG, Gn'cult Judges ,

GOLDBERG, Cu'cmt Judge:

~ 'Dresser Industries appeals from a m, )
district court: judgment in favor of plam— .
tiff-appellee. Everett C. Webb, a scaman on:
Dyessér's vessel the M/V CANADIAN.
OLYMPIC. 'Webh, claiming that he re- .
ceived mjunes as.a result of. defendam
negligence -and breach of its wacranty of
seaworthiness; brought this action. pursuant, -._. ,
to the Jones Act, 46 USC. § 688 et seq.,.
and general maritime law. The controver- .
sy was fried without a:jury. . The trial -
judge found both neg'hgenee and unsea- .
worthiness and rendered a verdiet for the .
plaintiff. Appellant Dresser Inguitries ai-.
serts that the court erred in 1) finding
 negligence and unseaworthiness; 2) failing
to hold that plaintiff Webb was neg'hgent
3) denying Dresser’s motion for a continu-
ance; and 4) calculating Webb's lost earn-
_ings. After careful consideration of these
claims, we hold that except for the absence ,’ .
of a finding with tespect to Webb's contrib-.
utory . favlt, the judgment of the distriet.
court was proper. Therefore, we remand:

'!d‘.-‘

this eause W that court for consideration of
the msua of plamtlff’s negligénce,

§ Faots

Eve;-ettC Webbseweﬂasamemberof
the eréiw ! of the M/V CANADIAN OLYM-
PIC, a 199 ton vessel, jnvolved in oceanie
surveymg. Pnor to the accident fmm
which' this suit arose, the ship was docked "

at Seward, Alaska, for outfitting for Alas-
. kan operations. Plaintif{ had been aboard - .
the moored boat ‘for approximitely two

weeks - when supplies fromAnchorage ar-.’
rived at: the Sewatd bus station. ‘The dis:..

trict court found that'the M/V CANADI- i

AN OLYMPIC's. party-thief, David Colten;
who was in administrative -cortrol ‘of the
vessel and who had responsibility for alk
operations". including. ~supplies. and safety.
equipment, “orderfed} plaintiff to goashore
to pick up supplies.” -Webb and two other
members of.the crew went into town to-get
the ship's provisions at the local bus station. -
Because it was wintertime, significant
amounts of snow and ice had aceumulated
in Seward making walking conditidiis very .
hazardous While eheqkmg off the supplies
being loaded into the erew’s truck, plaintiff

slipped on ‘the snow and ice, sustaining the = .

injuries for which damages were awarded
by the district court.

At trial, Webb argued that the fallure of
Dresser Industries to provide him' with

_proper. footwear for journeying ashore in

the jce and snow in the course of his duties
as.a seaman rendered. the. M/V CANADI-

L. The M/V CANADIAN OLYMPIC's crew in-
cluded the party chief, captain, mate, engineer,
deckhand, and cook as well as the scientific
party charged with seismic research. Webb
regularly served as the mate, but at the time of
the accident he had become acting captain be-
cauge of the temporary absence of the regular
captain, who was on vacation.
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AN OLYMPFIC unseaworthy and constitut-
ed negligence under the Jones, Act. He
testified that he had realized that, his elth.
ing was inadequate. At the time of the
fall, he was wearing the smooth soled boots

that he had ysed in the fropics. .He stated, .

'

however, %o,.m.eq different uccasig
d iy superior, Mr. Colten, abou

he had 30 | e
his néed for ﬂ,"l’“ ots.  Aceording to -
tad indicated “that he wonld ™

- Webb” Gom i 3, e g
to get them, In 4 very noncommiitaj
Uy to get them, In 4 very

way . . ." Colten testified that'he'

could not recall any sich request.

The court ‘also heard statements to:the : .
effect that 'an individual wearing smooth . .-
sbled shoes'like plaintiff’s .would not he .
“properly. rigged™ for working oni stow. and, -

ice and that wearing awch shoes in the

Alaskan winter was dangerous. A safety .

expert testifiéd that another. type of availa-

the defendant, Dresser Industries, Ine.,
did not provide any kind of special boots.
or shoes for viembers of the erew to use
in cold weather and to emable them to
better walk on the slippery surfaces
ashore, nor did My. Colten take any steps
to requisition such special boots or shoes,
At the time of his injury, plaintiff was
subject to all orders given by Mr. Colten
and was responsible for seeing that, sup-~
plies were picked up from the bus station
and loaded aboard the vessel. '
On the basis of thése findings, the court
found the defendant negligent for failing to
provide plaintiff a safe place. to work and
for violating the slop chest, statute, 46
US.C. § 670, whiich requires”that certdin -
vessels carry clothing for salé‘to seamar,
With respect to the claim of ynseaworthj-

"ble boot, presentéd to the' court by the - ness, the court said: '
plaintiff's atiorney, vould have been a defi- . - The failure of défendunt; Drasser fnv'* ¢
nite aid to one worling on snow and ice and - - dustries, The,, to 'provide 'p[ai,ﬂ?jﬁf with' e

special bdots or shoes o ué -in ‘epld: “1a-t1

weather and to enable hii to battett wall’ Hrabnt ('-f'j'
on icy or othier glippety s;ni‘i’ﬁcé:hﬁd,ot}iﬁ‘" LRGSR
er proper ahd ‘adegbate ‘clothing, toold; ¢ bev é’i

would have eased the difficulty of ambulat-*-
ing on such surfaces? « . ‘ :

After’ hearing ‘the evidence, thé distriet -

‘court 'jgﬁcﬁ"ﬁl@d his findings of fagt. " He { crothing, toold; v
deterpained thist. plintiff was injured while ces, Spflfances and gputenilited« s T 7 )
“warkiig Jf . coiris and sgope of his that would ‘have uffordd ‘g plaitigf v L

employmeit?s He observed: ; the opportunity of perforniing hm‘gluilés@ i: ..=.sé.'e. "
At t’hét:m  of and nor to. th :da of ina safe manner’,'mnderé«}“*j;hé l'v‘é?s‘r‘el;':..téw'ff sitite
plaintiff's in,;xlw. pri:! M: Co%:e?:, “THE CANADIAN 'OIL!.[.MPI.C;{’-’ ’&n’éléﬁ‘ﬁ cal

. it s . P pabae
the party chief, was aware of the very ' vorthy.: T I
hazardous' walking~ conditions Jn and - With these findings before us, wé turyi to 4;‘“ i
around Seward, Alaska, Nevertheless, " " - the legal issues raised by this sippeal, * I'

C gt
i L .
FA
. 2. There was also testimony that Dresser pro- the district court's conclusion, that Webl falls ~ ;
vided special wet weather gear including baots . Within the scope of cqérgmge provided l"gy ﬁngh -
for the scientific crew. It was stated, however, the Jones Act dird the ‘general rharitime faw. - ©: .
that it was not customary for the boat to carry Moreover, nio'special probleins as i the scope’ bt
boots and other cold weather gear for crew of the maritime law are presented by.the fact .

members going ashore in the course of their

duties as seamen and also that the equipment__

supplied to the scientific crew was not satisfac-
tory for shore tasks performed om dnow and
3. On appeal, Dresser Industries does not chal-
lenge Webb's contention that when he went to

the bus station he was a seaman, acting gn

. that the injuries sustained here actually oc-
curred on Jand, and defendant makes no such
Contentions. See 46 U.S.C. § 740; Gutierrez v,
Waterman Steamship Corp., 373 U.S, 208, 83
S.Ct. 1185, 10 L.Ed.2d 297 (1963); O'Donnell v.
Great Lakes Dredge & Dogk Co., 318 U.S. 36,
63 5.Ct. 488, 87 L.Ed. 596 (1943); See generally
M. Norris, The Law of Maritime Personal Inju-
ries § 310 (3 ed. 1975).

behalf of the ship. Nor does appellant dispute

E-00030 }



WEBB v. DRESSER INDUSTRIES

vy

R | THE LEGAL xssmas

( O A The Standard of Review ..

[1] The district court’s vesolution of th&
questions of :seaworthiness and' negligence:

ave gonsidered: findings .of fact:- Seé, e g, -

Clteas 536 F.24 603 (1976)

0

i

MeAllister-v. Unitid States; 848 U.8.:19,:20; .

75 S.Gt. 6, 7-8, 99-LEA2d 20, 24 (1954); .
See M. Norris; The Law of Maritime Per: -
sonal Injuries §§ 181; 265, 314 (3d 1975); -
See generally C. Wright & A, Millex, Fedér- -
al Practice & Procedure: Civil § 2585

(1971). As such, these determinations are -
to be overturned by an appeals court only.if
they are clearly erroneous. Id; Rule 52(a),
Fed.R.Cw.P .

B. Seaworthiness ™ h

2] Under adwmiiralty law, an- absolute !

and non-delegable -duty is.imposed on the -

shipowner to furnish 'a vessel reasomably
safe .and fit for-its intended - purpose. .-

" Mitchell v. Trawler Racer, Ine.,362. u,s_‘ .

589, 80 S.Ct. 926, 4 L.Ed.2d 9413 White v. .

) : Rimrock Tidelands, Ine,, 5-Cir.: 1969,. 414 -
o ( F.2d 1386; see genemlly Norris, supra
5 ga% 3 §§ 208 et seq. This obhgailon includes the
: (\ 3 duty?td provide necessary appllames, gear, .
\ and gqmpme;lt. e g, Mahniqb Ve,
Southern 8.8, Ca 108, ¢ 96, MS,Ct. As5,
88 L:Ed, 561. (1944) sge generally qus.

, supra. §§ 301, 305‘ . .

- [3] In Walker v. Hams,‘s Cir. 1964 335
F.2d 185, Chief Judge; Brown' set t'orth the

subsidiary questions leading to the ultimate . ..

conclusion of seaworthiness vel non:'
“(What. is .the vessel to. do? " What are -
the hazards; the perils, the forces Jikely to
be mcurred" Is the vessel or the particu- '+
lar fitting under scrutiny, sufficient to
withstand those anticipated forces?”

Id. at 191. In reference to the questions

posed in Walker, it is clear that an integral

part of the M/V CANADIAN OLYMPIC's

maintenance and thus its ability to perform

[ 4, The sluﬁowners duty to maintain a sea‘wor— -
{ : thy ship is absolute and a cause of action for -
breach of that .duty “arises even though the

i btonis ny
iy

its Alsskan fanctions included the move- . -
ment of provisiops from shore to sea. The

defendant, through its agent Colf.en was
fully aware of the need for such land mis-
gions. Awordlm to the digtriet eourt, Col-
ten directly ordered the plamtlﬂ' to také
charge of the particular cliore in quéstion
here. Mareover, Colten knew that the ice
and snow, which one would reasonably ex- -
pect to encouniter ashore iii the Alaskan- -
winter, pmeﬁwd difficult and dangerous

environmental conditions. He also fmew or .

could easily have anticlpated thal special
winter boots not available on the M/V CA-
NADIAN OLYMPIC were nécessary o’
carry out the boat'’s errdnds safely in sueh
conditions, These’ factors, When andlyzed ",
in the context of the Walker criteria, lead
us to the conclusion that the distriet court’
was not.clearly erroneous in finding unsea-
worthiness,

[4] Defendant, however. ealls to our at-
tentlon testimony to the effect that erew.
members traditionally have furniched their
own clothing. The lmportanee of this cus-
tom, if it be such, is undercut in tlie case
before ug by the fact that Dresser’ admit-
tedly mde availlee t0. the scientifié erew
wet weather gear mcludmg boots. See
note 2 supra. More lmportanﬂy‘ it has long
been held that the detex\mmatxon of reason-
able fitness is not limited by custom. E.. &,.
Wlute V. R:mrock Tidelands, Im:., 5 Cir. .
1969, 414 F.24 1886, 1889 (the fact that
safety equipment, pamcularly protectwe j
boots, may not have bieeni’ provided by other .
drillers is not. controlling); Bryant y. Par- -
tenreederei-Ernest Russ, 4 Cir. 1974, 830
F.2d 185. In view of the “awesome obliga-"

- tions of seaworthiness,” Saunders v. Pool

Shipping Co., 5 Cir. 1956, 235 F.2d 729, 730;
see Norris, supra § 298; see also, Cox v.
Esso Shipping Co., 5 Cir. 1957, 247 F.2d 629,
636 (shipowner’s “heavy obligation to pro-
vide seaworthy equipment”) and the less

unseaworthy condition was unknown to the
owner.” Norris, supra § 301 at 10.
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than controlling significance of custom, we " -

find on the record before us that t}u% dis-
trict coirt did not err in refusiig o pirmit -
the testified-to custom det the outer limits
of defendant’s duties, = =~ "
Thus, after careful scrutiny of the frial
court proceedings, ye have decided fo af-

- firm the disteict, court’s seawarthiriésy con- -
clusion. The judge below. obviously eredit-
ed much of seaman Webb's festimony, par-
ticularly with respect to the ciremitances
of the acrident. Given this fagtual back-"
ground, and the ahove analysis, we do not
find incorrect, the lower court’s determina.
tion thit with the JI/V, CANADIAN
OLYMPIC dacked'at 2 port, where mugh ice,
and snow covered the grom:lq, pmple; lt"::ot;-

r should have been made available fo
%el;nﬁgfq Sée, White v, Rimrock 'ﬁdelanﬁo ;

supra (allegatiom that defendant shipowncy
did m(t provide m@ﬁ!ﬁ%@ or ‘other
safety equipment to seaman divested to e
ter tank containing caustic drilling’ mud
stated ‘a’ ¢lain for unséaworthinest); ef.
Johngon v. Waridor* & Gulf Navigatitn Co;,

5 Cir. 1975, 516'F.24 78 (finding’ stevedoré's::
obligatichi: to fufnish 'ldiigshorelﬁhnk with-

2
Y

propér shices). o o

[5] ‘T affisming the lower courts ogi-
clusion of ditseavrorthiness, we are pot ere-’
ating & goterg). ity of & shipgumer to.
provide £l of ts seamén with boots ade.
quate for ol firéseeable shore duties. Ji-
stead, the defendant yiedd make boofs avail- °,
able only for those crew members oridered’
to work vinder foreseeably adverse civeun-
stances.” Alternativély, ‘the defendant ean -
protect itself by sending’-ashore ‘only those -
seamelt who it has sscertained have the
necessary footwear whefher that footiear
is provided by the shipowner or the sailor.

8. Defendant contends inter alis that 46 USC.
§§ 441-445 pertaining to oceanographic re-
search vessels preciudes application of the slop
chest statutes the M/V OLYMPIC. We need -
not reach this issue, however, in view of our
disposition above.

LR L

’
et

C. Negligence

The district court found gs an alternative,
theory in support of its verdict that the
plaintiff should recover iinder’ thé Jones
Act, 46-U.S.C. §§-688 et seq. . The basis of
the -court's decision was its determination
that the defendant J) négligenitly failed to -
maintainia sdfe‘place fo-workt'and 2) violati, -+
ed a safety statite, this requiring a finding
of negligence pér se. Having affirmed the -
lower ¢oart’s-decision that the M/V CANA-
DIAN ' OLYMPIC" was' ‘unseaworthy, we :
need' neot rely on the district court’s alterna-
tive Jones: Aet 'theories, arid therefore, we
prete;'mit'any diseussjon of the negligence
issueS . g .

D. Comparative Negligence

[6} The trial court made no finding as to
whether or not the plajntiff's own negli-"
gence legally contributed to his injuries, I : -
the circumstances of this' case, we think-: .
that thiy faildre ‘was error .necessitating + -
that we ‘vacite the lowericoupt’s Judgment.
and remiand the ‘¢ause for consideration 6f . -
the isiue-of Webb's negligenté®:. . .. u

i e al et e PN tu" i.:;- ¢
[7] Neither W}}ﬁ‘.’ﬁ of risk nor e,

tributory ndligetied 1 2. by, Io 2 Seaman’s’
recovéry' undeér éiﬁ'f,;f the, doctrine of s é -
worthiness or the Joien gt 45 ;;“
§ 8; " The Myx Morvis'v, ﬁ%‘r’mns‘;,u 3
11 S.Ct. 29, 8 LEd. bl (1880); The Asjzor. "
na v. Anelich, 298 U.S. 110, 56 S.Ct. 707, 50 ¥
L.Ed. 1675 '(1936); I*B@aqt&rv; gpé;g,,g,,; 'Sog}s.
U.S. 124, 66 S.Ct. 712, 80 LiBdk 1082 (1988);
Socony-Vacuufii 0il Co. 'v. Sp S
424, 89 S.Ct: 262, 88 T.Bd. 265 (1939); Kjism
maszeuski v. Pacifie-Atlantie Steamship
Co, 3 Cir. 1957, 246 F.22 876; ‘Marining v. -
M/V. Sex Road, 5 Cir: 1965, 358 F.2d 615;

s, . ) .

6. Although defendant did not raise the compar-
ative negligence Issue as directly as it might
have, we bélieve that the issue was placed
before-the district couit in 4 manner sufficient
lo requiire a deterinination of whether or not
plaintiff was at faolt,

SMim;hos gisi e
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WEBB v. DRESSER INDUSTRIES

Briit v. Oomomaon Penma de prores, 5
Cir. 1975, 506 F.2d 027; see generally Nor-
ris, supra at 5§ $11-18. " When the plaintiff

has been negligent, howevet; the damiges * 7 ©
otherwisé awardable-'dre miitigated in ‘e~

cordance with the ‘dodteliie of comparative

1

negligence. Pope & Talbiot, Inc. v, Hawn,' =" .
846 U.S. 406, 74 S.Ct. 202, 98 LEd. M3 "

(1058);"
supra; Stein v. Sea-Land’ Services, Inc.; 5
Cir. 1971, 440 F.24 138); Manning v. M/V .+

Sen Road, siipra ;' Coxw:: EksoShrpping Co., o
., b Cir.~1967,"247 F.2d 629. i
" Appéliant argues that plaintiff was negh-e R

gent because he’ ‘iitade no’ attempt to obtain’’

Socony-Vacuum Oil €o. v. Smith,. '~

.
PR

proper gear frdin 2ny Seward stms--thusm g
notwithstariding “his' oblious knowlédge' of 1

the danger.from the snow and ice and his

. clear opportunity to make guch a pnrchase.u-

Appellant also contends that Webb exposed -

himself to the snow. m‘;d A
required by his’ dut§ to pick up supplies at

fee in a‘manner not

the bus station—in other words, there were, . .

gafer alternative means of carrying out the

party-chiéf’s order. Speclf‘ cally, appellant

claims ‘that in “following the defendant's

orders it was not necéssary-for plaigmff

whose™testimony clearly .indicates that he -
undex‘stood ‘the snoW/ice hazard, ‘to take - -
mventory on the obvidusly dangereus bus, "

Jot. Moreover, Dresser eontends that ‘plain-
iff’s manner of walking on the ice, with hig

‘Hands in. his pockets, was a. prlmameause,
of his injuries. ' -

Because of the peculiar risks and dangers

as well-as the rigorous discipline and obliga-

tion to follow orders which are integral. .

parts of theii profestion, séamen are tradi-

tionally given special attention by the fed—' :
. eral courts.

cneasm mdcoa {1976)

Jeamen are th? wards of tl\e admiralty,
whose traditiodal paliey it has' been to -

avoid, within reéasonable Kimits, the appli-

eahondfrulesofthewmmonlawwhwh e

would-affeet. them harshly because of the
ing.

Socony-Vacuum' Oil Co. v. smh,aosus S

atmsss.ct.atzha.samd.atm See

also Spinks v. Cliévron Oil Co, 5 Cir. 1976,
507 F.2d ‘216, 228, Notwithstandinig this
heightened solicitude for sailors, the use of

unsafe equipment and methods in the face

of an available safe alternative; see Socony- *
Vacuum Oil Co. v. Smith, supta, 305 U.S. at.- .- .

432, 59 S.Ct. at.267, 83 L.Ed. at.271; Man-

ning v. M/V Sea Road, 5 Cir..1965, 358 F.2d: -
615; or the fmlure to take available action
to minimize. the dange;s jn a necessanly '

. righy, course of action, see Superior Qil-Co.:

v. Trahan, 5 Cir. 1963, 822 F.2d 284, re-
quives a finding of comparative fault ‘and

consequently mxtugatmn of damages.

Assuming that Webb inférmed Colten. of -

his need for boots and Justlﬁably relied- on

Colten to procure the, necessary shoes, then

we would be :eluetant 10 saiietion a ﬁndmg

that plaintiff was neghgent in not going .-
into Seward to look for foetwear. A find-"
ing of comparative. fault for this reason
would tend to undermme%he boatowner’s .

duty as affirmed in this' opinion dnd - would
be contrary tq the special position of the

seaman in admiralty law. However, we do.

not conclude that there are never ¢ireum-

stances, under . which plaintiff’s” failure to, -

acquire his own boots_would mandate a

partial mitigation of damages. If Webb -
was aware both that the defendant was not -
going to supply him with boots and that he

L}

special eucumstaneas dttending their call— '

E-00033
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would have to make future trips into town
on boat-related errands, and if there wag,

sufficiext time.in which the necessary boots

- might easlly and reasonably . haye "been )

obtained, then Webb's inaction, in effect,
constitufed a fajlure to minimize present,
dangers and requires some lessening of "
damages. We note that the aperture for
finding compgarative fault on this basis. is -
very narrow—the rule is confined to - "’
stances where there has been generous op-
portunities safely to sorrent the known dan-"
gerous situation,’ and a heavy burden of
proof rests with the defendant. L

Also, if the plaintiff never mentioned his,
improper footwear:to his, chief, or, if ignor-,
ing® a safe miethod of work, plaintiff per-.
formed’the bus station errand. in-an unaee- - 6o

7. Here, the boat had been docked at Seward T
with the ‘plaintiff aboard for ‘two Weeks and'’ '
there s 'testihony that the plaintiff had been oo
into Seward.on a number of different occasiong ,

prior to the date. of his acgident,

8. 'The district.court never resolved the conflicg:., |
ing testimony, see Section | supra, as to wheth- )
er or not plaintiff Webly'protested to-his superi--'~" -
or Colten abouit therlick 'of proper shoes anit: -, »
fairly relied on €plten to-provide. the necessary
boots. If the con Accepted plaintiff's state-

ol

ments that he nformied the’ party chief thres ™ -

0
+

. P

times of his feotivear deficiency, then'this fiters. « .

native method of pratecting his own well:being - |
had been exhausted, If, however, Wehb fnew

of the dahger presenféd by his inadequiate foot- *
gear and did ni6t sd inforni bis superior, thén ke -
should be vidwed as. having failed to take'ad.. .
vantage of a vidble avenue of safe conduet, , |
Under the spécific circumstances of this cage. ™ *
Wwe believe, as noted above, that the litter find. ..
ing would warrant a holding that the plaintiff -,
was to some extent at fault, See Mazzanti v.. .
Lykes Brothers Steamship Co., 5 Cir. 1975, 524 © *
F.2d 961; Bohura V. Sea Land Service, Inc,, 5 -
Cir. 1874, 505 F.2d 665, 670-7] {Gee, )., dis- RTE P
senting); DuBose v, Matson Navigation Co., 9.

Cir, 1968, 403 F,2d 875; cf. White v, Rimrock
Tidelands, Inc., 5 Cir. 1969, ‘414 F:3d 1336 (no’
comparative negligence where no knowledge of

the danger and therefore no basis for protest.

ing to superiors). These circumstances include

the plaintiffs continuing personal knowledge of

the absence of avaifable proper footwear and

.the fact that plaintiff was aboard Dresser's

boat for two weeks while it was docked at
Seward-—thus presenting the possibility that

after notification to the party chief the equip-

ment failure could havé been remedied (or

plans made for sending only adequately booted

sailors into town). All of this could have oc-

g

LY

IR

essarily dangerous manner, then a finding
that plaintiff was negligent would be prop-
er? B
Ultimately the resolution of Dresser’s
s contentions. here depends on the making of
basic factual determinations including find-
ings with respect to what. Webb actually
told Colten, the opportunity for. Webb fo.
obtain boots, and the manmer in which
Webb carried out his. responsibiilities at the. -
bus station,® This task.is most properly .
undertaken in the first instance by the dis-

trict. eotirt, judge who originally heard the

parties testify and can. best judge their . .
credibility. -Thus, we send this case hack to .
the lower court for its consideration of ap-
pellant’s possible contributory fanit. On re- .

mand; if the. trial .court, concludes that’

curred  without impeding ‘the érew's’ regulai
work. * Compare . Mazsanti* v. Lykes Bros, -
Steamship Co,, supra; On remand,. the distriot . .
court should settle the remalning disputed fag- -
tual questions, and then
its conclusion 'on the issue 'o
ligence. . AR .

§ Cir. 1975, 516 F:2d 77, this Coyrt affirmed &

gence whefe a longshoreman wore hushpuppy -

[ ._!}Sidel": the effect of *
comparativé nég.--.-%

9._In Johnson, v. Warrior & Gulf NavigationCo,,

district eourt determination of plaintiff's negh!"* *
i

ot

ot

s %,

shoes while unloading a .ship, Mowsver, we '

are not told whether or not the plaintiff ini the,,
Johnson case had easy access to a pair pf work
boots, informed his superior- of his need for'™
boots, or'lacked alternate methods for complei*
ing hi dssigned ‘task. For" these reasons, .
among others, tiié Johnsdn' decision §§ of Jimit. -
ed usefulness to us in our examination of the : .
present, conlrwer;y. .
16. Plaintiff contends thét consistent with the
explicit. findings of fact'and conclusions of law;
the trial judge-made an implied finding of no ..
contriputory fault. The general rule is stated,
by Professor Mocre as follows:
Where the trial court fails to make findings,
or to find on a material issue, and an appeal
Is taken, the appellate court will normally
vacate the judgment and remand the action
for appropriate findings to be made,
J. Moore, Federal Practice § 52.06[2] at 2718.
We regard plaintiff's possible negligence as a
material issue, do not observe any clear indica-
tion that a finding on that issue is implicit in
the district court's verdict, and consequently
encounter no substantial reason to depart from
the general rule as expressed above,

e ten.

By

b
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o
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Webb was negligent, then that eourt must J

apporhmthedamagesinaqeoxﬂmmﬂn
the rules governing comparative fault fn .,

. maxitime eases. lt.onthnotlwham!.thg
facts supporting fthe' purpoited. negligence! .
ofplmﬁffwmmtproved.thenthpm.- :
nal mdgmentm-thnmeshquldbare-eﬁ-. .
teredbyﬂledlstnctmm. C

s e om e " f

3

E. Mmcellaneous Conteritmns o -

[8] Appellant argies that ' the tna! ‘
court's denial of its motion for a. mtxnu-"
ance impaired its ability to adequately dis-
cover information about plaintiff’s  past "
earnings. “As we stated in’ United Statés v. °

' 110°Bars of Silver, 5 . 1974, 508 F24 799: -,

The grant or depial of 2 motion for eon-

tinuance rets with the sound diseretion_ .,
.+ of the eourt, and will be reversad. only , . .:
when an abuse of dher@tmn js shown, Id N

at’ 801

Our examination of the tecord ileads us l:o’ ' P
conclude: that the dmtuct% epuxt did notv R

abuse its discretion. "

[9] Finally, Dreiser conteiids that the
evidence'did iiot support. the' jullge'd fin
mgsastoilosteammgs. Althéi g{aeompl 4
wage information for all recént years 'w
not made available, the taeolﬂ containg suf-
ficient evidence to snﬁi)ort the court's ﬁnﬂ-
ing. o
Our consideration of this case eonfmes us |
neither to the temperate nor, the h'oplcal. .
zone of analysis. In fact, the shodding re- -
quirements we find here bring us to a, new . .

decisional latitude and longitude. - Just as " -.

meteorclogy has an essential role in the
world of ocean travel, so also there is an '

. inescapable responsibility: on shipowners to . )

provide seaworthy vessels and on sailors to
eonducet themselve. insofar as is eompat:ble-
with the rigors of their cailing, in a prudent
and responsible manner. Although we have
determined that the defendant hete failed -
its obligation, we believe -that additional :

findings are necessary to a fair evaluation - :

of the plaintiff’s conduct—an evaluation® .
which, in the first instance, should be un-
dertaken by the trial court: Thus, we re-
mand this cause to the district court for its

b et e
woer e
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PERRY v. MORGAN GUARANTY TRUST €O. OF NEW YORK ' J

WgmPIK2 BEOmE,.
Darrel George PERRY, After Slg;:p;r, the men resumed their (‘
©Plaintiff-Appellée, .o work. Upon' his Yeturn Perry ‘site no AT
Y. RTINS %:aseogn t:;:" mh[f‘pp'm' 277]. oy
,'.r..'-.':.‘,- e, Y : en “l:g 3 m“a"de -. ﬁrs't mgdowﬁ .
n%?mmguor NEW %&T : after siipper he saW nothfng oh thé stair
' i steps [App. 213-216] - Nevértheless, on-
et ul, Defendapts, bia first trip, a bucket of" -
grease, Perty slipped and fell to thé bot. -

Hendy International Company,
Defendant-Appellant.

No. 74-3023.

United States Court of Appeals,
Fifth Cireuit.

March 22, 1976.
Rehearing Denied May 20, 1976.

Before WISDOM, COLEMAN and
GEE, Circuit Judges.

COLEMAN, Cireuit Judge.

‘Darrel G. Perry, a seaman, sued the
tanker owner, Hendy International Com-
pany (Hendy), for'personal injuries sus-
tained by shipping on grease left on
stairs, charging both negligence and un-
seaworthiness. The jury found the ship
to have been seaworthy but agreed that
Hendy had been negligent. It awarded
damages in the sum of $50,000. The
shipowner appeals. There being no evi-
dence o support the verdict, we reverse.

At the time of the accident, Perry wasg
fifty-two years old, employed as a sea-
man-wiper aboard the 8/8 ALASKAN.
In May of 1973 the vessel was taking on .
stores and cargo in Texas City, Texas.
Perry and Joseph Cerniglia, another sea-
man, were-assigned to carry five gallon
buckets of grease from the main deck to
a storage area below. Each man would
carry a single 835-40 pound bucket down
a twenty step interior metal stairway
and thence to a storage compartment.
The stairs were well lighted, in new con-
dition, and seldom used..

At 4 o’clock, P.M. the men knocked off
for the cvening medl. Perry testified
that there was n¢ grease on the steps
when he went to supper.

tom of the stairway, suffering a knee .
injury and a hernia. In the fall, Perry's

grease bucket burst, splattering grease .
over the lower half of the stairway. .

Cernigha was standing just outside the
door or hatch at. the top of the stairs and .
did not witness the fall,.but upon hear-
ing the clatter he peered in and saw
Perry at the bottom .of the stairway, .
rubbing his leg. He helped Perry back -
up to the main’ deck and, returned to
clean up the grease. ' He testified that,
he saw ‘oil irr ‘the center 'of the middle
three steps [App: £17-218)," but that he. -

did not notice any slip marks in it [App.

220). He stated- that'the grease he saw -

was above the heavy dépokit on the stepst. -, .
where the bucket burst [App. 207-208): - - (\ .
Perry testified that.ha did mot knw | ..
what had .caused him, to slip witi he 0 . P
came back up, and saw “gray-logking” """
grease” [App. 965] on the fifth,ar, sixth * "

NI

’\'é{::&..'z'

step, with, hiy footprint jn. it [App. 14,

Fary e 3t In sl il s

gerous condition to exist Hendy breach-" ,

ed its duty of due care. _ b
11,2] ' Under familiar prhqiples‘ of "

negligence, ‘it Jones' Act cases, there " -

must be some’ evidence ‘from which &

jury can fiifer that the urisafe- eonditjon * * " :

existed and that the owner either kilew "« . ' "

or, in the exercise of due care, should =

have known of it. Neithér Perry nor _-

Cerniglia saW grease on the stairs'befors -

they went to supper. They saw rone

when they returned. Yet, ‘Perry testi-

fied that he slipped on such grease on his -

first trip downstairs. ‘Assurhing that he

did, there is absolutely no - evidence to

show how the grease got there, how long

it had been there, or that there had been oo

timé enough for the shipowner, in the _ (7

exercise of due care, to Wave learned of e

it and corrected the situation,

fe : . (" ’

Valege %

E-00036 |

~——



. oo

I-PF l

528 FEDERAL REP@R’I‘EK, MSERIES

" @Pefeats’ which would -not have- beein- -
known 1o 4 ressongbly pradent person at'© 4
the outset; ‘or-aroseafter usé and whieh--f'i-- 6
a reasonably prudent person’ ought not, "'
to have discovered would-impose no' lia- -
bility”, Gox v. Esso Shipping’ C‘ompaqy 5‘ s
Cir., 19577247 F.2d 629, 637.

(3] In PELA’ cases the standard for )
deterniining whether the plaitiff's evit "
dence is sufficient: to; go- to thejury i’

- whether, viewing the evidence in the - .-

light most favorable to .the- plaintiff, :
“there is a completg absence of probative .+ -
facts to support the conclusion reached™;.. .-
Lavender. v; Kurn, 321, U.3, 645,.658, 661, ..

Ferguson;. v. Moore-McCormack -Lines, -

Inc, 352 U.S..521, 628, 77.S.Ct. 457; 458, .. !
1 L.Ed.2d 611, 518 (1957), applying the -,
FELA .standard of Rogers ... Mr.sso:m

. Pacific Railraod, 352 U.S. 500, 71 S.CL. :

443, 1 L.Ed.2d 493 (1957)@0 anes Act,,.
&-Ses- st N g e
Policy oopsxderatrons ha.ve led to the ' ;" :
adoption. of a somewhat paternalistic at--.
titude toward seamen, with a correlative ... ,
Jowering of the quantam of evidence re-
quired to" support a jury verdxct for such '
2 plamtiff than i mqulred :t'or eommon ‘,
law actionid for megl Spmks v
Ghevron Oil Oompany, 5 Cit, 1975 507
F.2d 216, 223; * Sdiiford Brothérs Boats,”
Inc. v. V.tdmie, 5 Oir., 1969 412 I'*2d 958,:'"'

. i

[4] . That only the slightest néghgence

"8.Ct. 740, 744, 90 L.Ed.. 916 (1946)...See . .- -

need be shawn to’ upfi‘old the award of -

damages in such cases ‘does not mean; -
however, that the seaman may prevail: .
on no evidence at all. _ .

As in Rice v.- Atlantic Gulf & Pacific '
Company, 2 Cir., 1973, 484 ¥.2d 1318, a

" case very similar to this' one Perry-'ad--

1, -,: .., .A. ‘J‘ o
duoednoeyidemethatmtheemmseof
rwsonablemthe,al;momerlgadeﬂher
the time or the opportumity fo acquire
knowledgeof.orﬁoeomet,thedange:u

ous condition;’ assﬁmiﬁéj'asmtlﬁea by

Perry, that it existed.* -+
The motion of the defendant, for a dx-
rected verdict should have heen grapted.
The judgment 'of the Dlsfmit. ‘Court is
reversed and the case remanded to the
Distriet Court with directions to dismiss
the complaint.

Reversed and remanded with dl- _

rections.’* .~ T ¢ .o

.
S

RIS Wt

&
b

E-00037






KERNAN v AMERICAN DREDGING co.
355 US 426, 2 ﬁ ed 2d 362, 78 S Ct 394

*WILLIAM J. KERNAN. Admr. of the Estate
of Arthur E. Milan, Deceased, Petitioner,

AMERICAN DREDGING QOMPANY as Owner of the Tug
“Arthur N. Herron,”;In the Matter of the Petition for .
Exoneration From or Limitation of Llabxlity

355 US 426, 2 L ed 24 382, 78 § Ct 304

T [No. 84)

- Argued November 21. 1957 Decided February 3 1958.

OIfiN\ION OF THE COURT

Mr. Justice Brenian delivered the
opinion 'of the Court.

In this limitation proceeding
brought by .the respondent under’’
'§§ 183-186 of the Limited Liability '
Act, RS §§ 4281-4289, as amended,
46 'USC §§ 181-196, the District:

* Court for the Esstern District of‘ -

Pennsylvania denied the petitioner’s”*
claim for damages filed on behalf

of the widow and other clependentsr "

of a seaman who lost his life on re-
spondent’s tug in a fire caused by -

the violation of a navigation rule. .

141 F Supp 582. The Court of Ap-

peals for the Third Cireuit affirmed.
235 F2d 618, rehearing denied, 285 -
F2d 619. We granted certlorarl

852 US 965, 1 % ed 24 820, 77 S Ct

85%.
The seaman lost his life on the

tug Arthur N. Herron, which, on the

1. 83 CFR §80.16(h). “Scows not oth-
' erwise yovided for im this section on

escribed in paragraph (a) of this
section shall carry a white light at cach
end of each scow, except that when such
scows are massed in tiers, two or more
abreast, each of the outside scows shall

carxy a | white Jight on its outer bow, and _

the outside scows in the Jast tier shall each
carry, in addition, 2 white light on the
outer part of the stern. The white ﬁght

shall be carried not less thaw 8 feet ahove'

the surface of the water, and shall be so
placed as to show an unbroken light all
around the horizon, and shall be of such 2
character as to be visible on 3 dark night
with a clear atimosphere at a distance of at
least 5 miles,”

The Commandapt is empowexed by 30

night of November 18, 1952, while

towing a scow on the Schuylkill

River in Phlladelphxa. caught fire

when an open-flame kerosene lamp
on the deck of the scow ignited. ;-

highly mﬂammablé vapors lying
above an extensive accumulation of
petroleum products spread over the

surface of the river. .Several ofl
refineries and facilities for'oil gtor-’

age, and for loading and unloadmg
petrolemm products, are located
along the banks.of - the Schuylkill

the lamp was not more than three
feet above the water. Maintaining
the lamp at a height of less than
eight feet violated a navigation rule
promulgated by the Commandant

of the United States Coast Guard.! .

: *(355 US 428]
The trial court found that *the vapor

" Stat 102, as amended 38 USC § 157, to

establish rules “as to the Tights to be car-

-l

‘River. 'The trial‘coutt found that’

vied . . . ashe , . . may deem neces-" -

sary for safety . , . .» This section

was contamed in the Act of
Headnote 1 June 7, 1897, the purpose of

which was to cadify the rules
governing navigation on inland waters and
to conform them ds mearly as pracﬁcable
to the revised international yules for pre-
venting collisions at ‘sea adopted at the
International Marine Conference in Octo-~
ber 1889. 30 Cong Rec 1394; HR Doc No._
42, 65th Cong, 15t Sess, p- L

E-00055
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would not have been ignited if the ' .

Jamp had been carried at the re-
quired height.

The District Court held that the '
violation of the rule, “whether’. ", .

[it] be called negligence or be said
to make the flotilla unseaworthy,”.
did not impose Hability beecause “the
Coast Guard regulation had to do
‘solely with navigation and was in-
tended for the prevention of colli-
sions, and for no other purpose. In
the present case there was no col.
lision and no fault of navigation.
True, the origin of the fire ean be

traced ‘to the violation of ‘the regu. -
lation, but the question is not.causa- -
tion but whether the iviolation of
the regulation, of ‘itsélf, imposes lia- h

bility.” 141 F Supp, at 585.

The petitioner urges first that the
statutory yiglation made the flotilla *
rthy, creating Kability with-"

unseawort :
out xegard fo fault. But.the remedy

Y
Headnole 2°
R )

1

F. . i

o

2. The Harrisburg disapproved lower
federal court cases, among them a decision
of Chief Justice Chase at Circuit, The Sea
Gull (CC Md) 21 F Cas No. 12578, which
had given g right of action for wrongful
death, Reliance was placed on the fact
that English admiralty Jaw did not recog-
nize the cause of action although continen-
tal maritime law did. ‘By statute, English
admiralty courts notw entertain a cavge of
action for wrongful death. 28 Halsbury's
Laws of England (2d ed 1936), § 079,

3. “Any seaman whe shall suifer person- )
al injury in the course of his employment .
may, at his-election, maintain an action for )

damages at law, with the right of trial by

jury, and in soch action all statutes of.

the United States modifying or extending

<)

for upseaworthiness de,
rives from the ‘general . ..
., Mmaritime law, and that =~ .
Jaw recognizés mo cause of action . "

COURT REPORTS

S 1 e
[T It

4

KRR S .

*{355 VS 4203
. for wrongful death whether *ocea-

.sioned by unseaworthiness or by

E - 'negligence.' The Harrisburg, 119

’e

‘US 199, 30 L ed 358,7 S Gt 140;® see

'Weéstern Fuel Co.'v Gareia, 257 US

238, 240, 66 L ed 210, 213, 42 S Ct

'89. Before the Jones Act,? federal
courts of admiraiiy resorted to the
various state death acts to give a

-remedy for wrongfnl death. The

Hamilton, 207 US 898, 52 L ed 264,
28 8 Ct 1383; The Transfer No. 4

- (CA2 NY) 61 F 364; see Western'

Fuel Co. v Garcia, supra (257 US at

242) ; Great Lakes Dredge & Dock
Co. v Kierejewski, 261 US 479, 67

L ed 756, 43 8 Ct 418, The Jones

Act created a federal right of ac—'

tion for. the wiongful death of a sea-
man based on the statutory. action

L

under the Federal Employers’ Lia-

:

bility Act. In.Linder

States, 281 US 38, 74 L ed, 636, 50,
S Ct 207, the Court held that the;: -

Jones Act remedy

e P

Y

[
ek

en.v United . .

for : wrongful ., ;-
death was exclusive and precluded.;, ., -
any remedy for wrongful: dedth . -

o - es

¥
vy
Lo

¥
v

E

the common-law right or remedy in cases’
of personal injury to xajlway employees
shall apply; and in case of the death of any
Seaman 25 a result of any such personal
injury the personal representative of sueli
seaman may maintain an action for dam-
ages at Jaw with the right of trial by jury,
and in siwch action all statutes of the Urift-
ed States conferring or regulating the

. n

’-

.:“ .

-

“a

right of action for death in the case of rail-

way employees shall be applicable: {Le.,

Federal Employers” Liability Act, 35 Stat

65, a5 amended, 45 USC §§51:60,j Juris-

diction in such actious shall be under the

court of the district in which the défend-
ant employer resides or in which his prin-
cipal office is located” 41 Stat 1007, 46
USC § 688. )

sk )

Tt
-
e
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"o 387, 18 S Ct 394

856 US 426, 2 %@

il . stk :

(\J { e '[35508430] :,, ' *[355 US 11 .
within territorial *waters,t based-on * " * cases *hold that under thxs clause; f '
unseaworthiness, whether . dexived”- - a defect Fesulting from a violation
from fedéral or state Jaw: Thepeti-* - ° of either statuté which canses the

. tioner assumes that undef today's’ injury or dedth of an employee cre-

eral maritime law the personal ~ '~ ~ ates Hability without regard to neg-
geegresentaﬁﬁe of a deeeaspeed}' sea-’ -_--‘} e ligence. San Antomio & A. P. R. Co.
man may elect, as the searhan hirp-""" *"' © v Wagmer, 241 US 476, 484, 60 L ed’

1110, 1117, ‘86 S'CL. 626. Hete the'
defect or insufiicieney in the flotilla’s
lighting eqipment due to a viola~
tion of the statute resulted in the -
death of the seaman. The question’ -

for oiir decision is wheth- "

er, in the absence'of any, " |

. showing' of negligence,
the Jones Aet-—which in terms in-
corporates the provisions. of thé'
FELA~—permits recovery for the '
death of a Beaman resulting from

.2 violation of a statutory duty We
hold that it does.

In denying the clmm the lower ,
courts relied upon their views: of
general tort doctrine. It is tmme

. that at common law the
Beadnote 5. liability of the master to

hi$ servant was founded
wholly on tort riles of general ap-
plicability and the master was grant-
ed the -effective defénies of as-
samption of risk and contributory
negligenice. This limited habihty de-
rived from a public policy, designed -
to givé maximum freedom to infant '’
industrial enterprises, “fo insulate °
the employer as wuch as possible”

self may elect, between an action: -
based on. the FELA and ap aetion,. . ..
recognized in The Osceold, 189 US
158, 175, 47 L ed 760, 764, 28'S Ct .
483, based upon unseawotthiness.
In view -of the disposition we are .-
making of this case, we need not, A
consider . the soundness of..this as- s .,.,r,
_sumptioni- . -wm-'--
The peétitioner alse urges that Qe
since the violation of the rule re- i -
quiring the lights to be eight feet ‘
above the ‘water resulted in a defect = ' !
or insufficiency in‘the flotilld’s hé‘ht—
ing equxpment which in fict ciused -
the seaman's death, Hability was
created without regard to neglxgence
under the Tine of-decisions of this'™' " -
Court in dctions under thé FELA ™"
based upon violations of either the **
Safety Appliance Actf or the Boiler | .
Inspectxon ActS That line of deci- .. .
sions interpreted the clause of §1 ;
of the FELA, 45 USC §51, which: - . .
imposes liability on the employer . : -
“by reason of any defect or jnsuf-.. o
ficiency, due to its negligence, in its -
cars, engines, appliances, machinery, .. -
track, roadbed, works, boats, . -

Headnole £

wharves, or other eqmpment.” The

4. Where death oceurs beyond a marine

" Jeague from state shares, the Death on the

High Seas Act, 41 Stat 537, 46 USC §§
761-7768, provides a remedy for wrongful

death, Presumably any claims, based on -

unsea\vorthmess. for damages accrued
“prior to the decedent’s death would survive,

at least if a pertinent state statute is effec~ °

tive to bring about a survival of thé sea~ :

man’s right. See Holland v Steag, Inec.
{(DC Mass) 148 F Supp 208; of. Cox v

from bearing the human overhead”

" cure survive the death of the
Headnote 3 ‘seaman. Sperbeck v A, L.
Burbank & Co. (CAZ NY)

180 ¥2d 449. For a discussion of the ap~
plisability of a state wrongful-death stat-
ute to an action for death of a nonseaman
based upon a breach of thé warranty of

seaworthiness, see Skovgaard v The Vessel
M/V Tungus, 252 F2d 14, °

b. 27 Stat §31, as amended, 45 USC
§§ 1-16.

WD Roth, 348 US 207,99 L ed 260, 756 § Ct 242; 6. 36 Stat 913, ded, 4
" Just v Chambers, 312 US 388, 85 L ed 903, 22-34. s amen 5 USC 55

61 S Ct 687. Claims for maintenance and

E-000570
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which is an inevitable part of the
-cost—to someone—of the doing of

indusirialized business,” ‘Tiller, v . -

Aflantic Coast Line R. Co. 818 US,

54, 59,87 L ed 610, 613, 63 S Ct 444,.. -
143 ALR 967. But it came to be .. . .

recognized that, whatever the rights

and duties among persons generalgy,., e
the industiial employer had 2 special. -
respongibility toward his :workers, o
who were daily exposed to the risks o
of the business and who, were Jargely ..

helpless to provide adequitely for

their own safety. Therefore, as in-: |

dustry and commerce became suffi-

ciently strong to bear the burden,,. :.

the law, the reflection.of an evolv-

ing public policy, came to favor com-; ...
pensation of employees and their . |
dependents for the Josses occasioned - :

by the inevitable deaths and injuries.;
of industrial émployment, thus shifts .
ing to industry the “human over-
head” of doing business. For most

Lo ’{?55 us 4323 -
industries.. *thi

d

embodied in Workmen’s Compensas . ..

tion Aets. In the railroad and ship-

ping industries, hawever, the FELA - .-

and Jones Act. provide the frame-

work for determining lability for ; .

industrial aceidents.  But instead of -.
‘a defailed statute codify.-
Headnole 6 ing, commeon-law princi-
ples, Congress saw fit to .
enact a statute of the most genera]
terms, thus leaving in large measure
to the courts the duty of fashioning. .
remegdies for. injured employees in 2
manner analogous o the develop- |
ment ‘of tort remedies at common
law. But it is clear that the genersl
7 congressional intent was
Headnote 7 o provide liberal recov-
ery for injured workers;

7. The trial court relied upon Restate- .
ment, Torts, § 286, Comment on Clanse (c),
h: “A statute or ordinance may be comn.
strued as intended to give protection
against a particular form of harm to a

particular interest. If so, the actor canmot . '’

s change has, been .

Rogers v Missouri Pacific R. Co. 852
US 500, 508-510, 1 L ed 2d 493, 500,
501, 77 S Ct 443, and it is also clear -
that Congress intended the creation, .

of no static remedy, but one which-

" v

meet changing conditions and ¢

wonld be developed and enlar%fd to
: lons ang-
ing concepis of, industry’s duty to- o

ward its workers, .

The FELA and the Jones Aet im- -
pose upon the'employer the duty of -

paying damages when in-

Beadnote 3 jury to the worker is-

... caused, in' whole or in
part, by the employei’s fault. This
fault may cobsist of a breach of the

duty of care, andlogous but by no. -

means identical to the general com- + -
© Amon-law. duty, or of & breach of some
“statutory duty. The fort doetrine.

- which the lower courts
Weadnote 3 applied imposes liability

", for violation of a statn- .

tory duty only where the injury is

one which the statute wag.designed

to prevent? However, this. Court:

has repeatediy refused to apply. sl ‘
2 limiting doctring in FELA cases.. -
In FELA caseg Dased wpon violal.

. é[_zssuggaa] RPN
tions of the Safety Appliance *Adfy LooEe
or the Boiler Inspection Act, the %!
Court has held that a violation. of:
either stdiute ereates Hability un-' = -
der FELA if the resulting defect - -
or insufficiency in equipment - eonie” ..

tributes in fact to the death or in<

jury in suit, without régard to -

whether the injury fowing from the

breach was the injury- the statute .

sought to prevent. Since it appears
in this case that the de-
Headnote 10 feet or insufficiency of
the flotilla’s Heghting

be Tiable to ancther for a violation of the

enactment unless the harm which the vio-

lation causes is that from which it was the
p;:l:-po,s,e of the enactment to protect the
qalner. ‘

J
oot
¥
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i
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equipment resultmg from the vxola— ..

tion of 83 USC §'157 actually cansed™: o

the -seaman’s death, this prineiple -
governs and compels a result  in
favor of the petitionei’s-c¢laim.

'In Louisville & N. R. Co. v Layton,
. 243 US 617,61 Led 931, 87'S Ct

456, a raﬂroad “employee ‘'on one of
five freight' cars loaded with coal
was thrown to the track and imured

when an engine pushed’ a stock ear :- .

into the last of the loaded cars and

drove the five cars against a stand. " -

ing train. - Neither the stock car nor
the ear which it struck was equjpped
with automatic couplers, as requxred
by the Federal Safety Appliance Act..
Had the cars been so equipped i;hey

" would have coupled when they came,

together and the five cars would
not-have: xun- agamsh the standing .
train. The stated purposé of. the,
automatic coupler requirement was .
to avoid “tlie necessity of men go-..
ing between the ‘ends of cars,” and

the railroad ‘contended that this

showed that the Congress intended

the requwement only for the bene- .

fit of employees injured when be-

- tween carsg for the purpose of cou-

pling or uncoupling them. The Court’,
rejected the argument and aﬂirmed

a judgment for the plamtxﬂ’ .

In Minneapolis & St. L. R. Co. v
Gotschall, 244 US-66; 61 L ed 995
87 S Ct 598, 14 NCCA 865, a brake-
man walking along the tops of the,’,
cars of a moving train was thrown.'
off and. killed when the train sepa~ .
rated because of the opening of a
coupler which -resulted in an auto-

- matie setting of the emergency
brakes and a sudden jerk of the .

*{355 US 4341
train. This Courf sustained a *judg- -

ment against the railroad although 0
" the injury was not ome which the

Safety Appliance Act aims to pre- = =

vent.

In Davis v, Wolfe, 263. US 239, 68 - .
L ed 284, 44 S Ct 64, the conductor

of a moving train hoiding on to the

-,

.

J.DREDGING CO.

78 S Ct 354

grab iren directly over the sill-step
on which he stood fell because the

- grab iron was ldose and defective. =
It was contended that the grab iron -
was required’ to “aid employees en:

gaged in couplmg or uncoupling cars
or a service connected therewith, not
to aid in the transportatmn of em-
ployees. Tie Court réjected this -
contention and held that the Layton
and Gotschall Cases had settled that -
the employee “. . . can recovei-

if the failure to comply with the re-

quirements of the [Safety Appli--
ance] act'is a proximate cause of -
the accident, resulting in injury to*
him while in ‘the discharge of hig
duty, although not -erigaged in an

operation ixi Which the safety appli- -
ances ave specifically desxgﬁed to -
268

furnish him protection.”
US at 248.

In Swinson.v Chicago, St. P. M.
& 0. R. Co. 294 US 529, 79 L ed’
1041, 656 S Ct 517, 96 ALR 1136, a
freight’ brakeman was releasing a
tightly sét hand brake at the end of
a tank car. Release of the hand
brake reguired the apphcatlon of
considerable force to “the . braké
wheel. The brakeman put his left
foot-on the running board and his .

1t

right foot on tlie grah iron to set

himself better to put .pressure on
the brake wheel,
exerted on the grab iron caused the’

plank to which it was attached to -

split and one of the bolts securing
the grab iron to be pulled through.

As a result the brakeman lost his

balance and was séfidusly m]ured
in a fall ih front of the moving car.

_ The railroad ¢ontended, "unsuccess-
fully, that it was not liable because -

the grab iron had béen used by the
brakeman foi a purpose for which it
was not intended, argumg that the
duty to suppily grab irons was in-
tended by Congress in order to pro-
vide employees with an appliance to
grasp with the hands, not to pro-
vide a foot brace or support to se-

The foot pressure”

E-00059
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" cure leverage in releasing a hand

brake,
-+, "[355 US 435]

*In Coray v Southern Pacific Co. .
335 US 520, 93 L ed 208, 69 S Ct -

275, an employee of the railroad,.

riding 2 motor-driven track ear be- . .

hind a moving freight train, was o

killed in a crash of the track car
into the freight train which stopped..
suddenly when its brakes locked be-

.cause of a defect in its braking sys- .

tem. The Supreme Court of Utak
affirmeq the state trial court’s direc-
tion of verdict for the railroad upon
the ground that, in so far as brakes
were concerned, the object of the
Safety AppHance Act was not to pro-
tect employees from standing trains,’

but from moving trains. The Utah "

Supreme Court also reasoned that

the stopping of the train in conge- "

quence of the leak in the valve was
precisely what, as a safety device, _
it was designed to do. This Court

reversed and said,
524:- '+

“The,'!anguage selected by 'Con:- »
gress to.fix Jiability in cases of this -

kind is simple and direct. Consid-
eration of -its meaning by the in- -

troduetion of dialectical subtlefies, .

can serve no useful inmterpretative,
purpose. 'The statute declares that -

railroads shall be’ responsible for °

their employees’ deaths ‘resulfing in ‘
whole or in part’ from defective ap-

pliances such as were, here main- .
tained. 45 USC §51. And to make

its purpose crystal clear, Congress’

- has also provided that ‘no such em-_
© ployee ;
been guilty of contributory begli~ .

. . shall be held to have

gence in any case’ where a viola-
tion of the Safety Appliance Act,

such as the one here, ‘contributed

to the ... . death of such em-
ployee” 45 USC §53. Congress
has thus for its own reasons imposed
extraordinary safely obligations

upon railroads and has commanded '

that if a breach of these obligations

contributes in part to an employee’s

id. 335 US at -

+
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death, the railroad must pay dam-
ages. These air-brakes were defec-
tive; for this reason alone the train .
suddenly and unexpectedly stopped ;-
a motor track car following at ahout
the same rate of spee
*£355/US 436] .
by an employee logking in *another

d and operated . ..

direction crashed into the train; all. - ,

N

of these circumstances were insep-

arably’ related to one another in .
time and space.  The jury could have - .

found that decedent’s death resulted
from any or all of the foregoing cir-.
cumstances,” A )

Finally, in Urie v Thompson; 337 -

GG I

US 163, 93 L ed 1282, 69 S Ct 1018,
11 ALR2d 252, the Court congsidered”

a claim baséd upon an' alleged vio~ "~ i -
lation of an' Interstate Commerce '

Commission regulation promulgated
under the Boiler' Irispection Act. -

The regulation provided: ' “Locomo- -

tives shall be equipped with proper
sanding apparatis, which shall be
maintained in safe and suitable con-

dition for service, and- tested befoyg

each trip.. Sind pipes mast be se.-
curely” fastened in line with - the
rails.” Xd., at 195. ' Thé purpose of -

the requirement 'was to provide sand -

for traction. A fireman employed by -

the railroad for almiost thirty years *:°
sued to recover damages for silicagis ** . "
allegedly contracted from the'inhala~': . -
tion of silicaté’ dust emitted by al-* -
legedly brokeri or Taultily adjusted- - ¢

sanders into the decks arid cabs of
the many locomotives on which he
had worked. The railroad contended *

RS

that the ICC rule was designed-to = -

ensure an adéquate auxiliary brak.'
ing system, not to protect employees

against silicosis, and therefore the

employee could not recover for an

injury not of the kind the ICC rule

sought to guard against. The Court

rejected the argument as resting on

general tort doctrine iapplicable to

this case.

The decisive question in this case,
then, is whether the principles de-

.

'éh:zl}
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L
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. Several answers’ may be gwén {:o -

'" * ) -4 o i . ‘_n‘ .

veloped in thfs lme of FELA casses Lo
permit reédvery for violation, of thls .: e

- mavigation statute or are hmited, as; ;. ,;

the dissenting opiion would have i{:,“ o
to’ cases ifivolving the
plianee and Boiler Trispection, Acts... ;. |
Our attentioni is directed to'the pro., ' .
visions of §4 of the’ FELA, whi '
makes referénce o “any statite en-'
acted for 'the safety of employees..
-+ o ,,and )“pls urged hat tlus,, '.:
phrase, in’ s ekqglamed manner,
"[355 7 tur
*creates a’ special re,litionshxp be- " .
tween the FELA and'the Safety Ap- ...
pliance and’ Boiler ‘Inspection Acts. ., '

this contentmn. "," s

First, §4 relates. entl ely qg thei g
defense of assumptlori’ of risk; al;oJ-H. o
ishing this defense where the injur ,._-,,,,-,k' e
was caused by the employer's negli- -
gence or by “violation . . . of any.. : .
statute enaptecfo far the safety of,. . .
employees . e 2 TEis §1of .

[N

the FELA ‘which cieates the cause . .

of action and this section, on its
face, is barxen of any, suggestlon' .
that injuries' caused by violation of*’
any statute are to be: treated spe-
cially. In formulating the rule that
violation of the Safety Appliancé
and Boiler Inspection Acts creafes':. f
liability for resulting injuries with~
out proof of negligence, the Court
relied on judicially evolved princi-
ples designed to carry out the gen-
eral congressional purpose of pro-
vxdmg appropriate remedies for

o]

" injuries incurred by railroad em-

ployees. For Congress, in 1908, did °
not erystallize the appli-

atety p. - r*‘-‘." .

the manner of the edmmon law,.a. Do
system of principles providing com.! < . .i)

h ' demonstrates that the basis of lia-

Headnote 11 catnon of the Act by en-' .
acting .specific rules.to, . .
guide the courts. ~Rather, by using.. ..
generalized, Janiguage, it created only. ~ .
a framework within which the: . .
courts were left to evolve, much in

pensation for injuries.fo employees

consistent with the: :changing reali- - ¢

ties of employment in the railroad

industry. N KN
Second, it is a’rgued that the Safe-

ty Appliance and Boiler Inspectxorrf

Acts are special safety statutes and

thus may easily~be' ag§imilated to. -

* the FELA undér general common-

law - prineiples. ‘But there is no -
magic in the word “safety.” In the °
cases we have discussed it was re-

garded as irrelévant:that the defects .+

in the appliances:did not disable
them from performing their:intend-

ed safety function. - For ‘instance, in .-
Gotschall -the corpling defeqtepart- -
ing the cars resunlted in the autg-: +

matic setting . of . the .emergency . S

brakes as -a safety. measure. Ju - v
Coray the train stopped due to. the! ‘:n' i

operation of '{;he wvery safety mech- -
\ K 35!‘ . :,,_-..
amsm required by the]*statute In -
Urie the defect in the sanders which
cansed sand to come into the loco-
motive cabs in no wise impaired the
designed safety funetion of the
sanders—to provide sand for trac- -
tion. We think that the irrelevance
of the safety aspect in these cases

bility is a wviolation of

E-00081
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Headnote 12 statutory duty withoqt . *[355 US 439) ( \‘}-
‘ regard to whether the in- falls short of the high standard *re- e
*jury flowing from the violation was - quired of him by this Act, and his
the injury the statute sought to o fault, in whole or .in part, canses _
guard against.’ It must theyefore @ “* = injury, liabifity -efisies.. And this ¢
be concluded that the fatiure of the . result follows whetlier the fault js _ '
Acts violated'is not 2. ‘Controlling: ™ a.violation of a statutory duty or the '
consideratiil; the basis"of Mability’ ™ *: more general duty of .acting with =
s the FELAN © © T e care, foithe émiployer owes the * -
7 The courts, in deve!‘eping‘ the .. . employee; a3’ much aséth,e‘(’luty of ..,
FELA with-a view fo- adjusting .. ... . . acting with dare'the duty'of SO
equitably between the . - . fih""? Wwith ‘his statutory opliga- - '
i ons,. - v . N
e plases e opmorate vt ... We find no diffulty in applying”® "
ent in the railroad industry, have - . . these p’"ﬁ“’%}g%f-ewfﬁgd-,““dfﬁﬁhe .
plainly rejected.many of the refined:: . ... Resdnote 15 b 20 16 present ac-
distinctions- necessary .in common-..... , . cadnate ;:;_"- :ﬁlge’f:ﬁﬁ;’oﬁﬁ A:;: .
law tort doetrine for the, purpose, ; st ressly provi des' for seamer the
of allocating risks between persons ;. p use of action d consequenth
e are mas newig v an caun (", e of ackonand conssvent
footing as to-financial ‘¢éapacity and ..... ., . S il
ability to aveid the hazards invelved, L t:;u:;a‘ %fﬂg:: ﬁ;}{ﬁgﬁgﬁd i,i?h:f;‘el'
Among the - refinements.-deyeloped . .. . .. o yorkers by the FELA. = : \
by the commen Jaw for the purpose . - .~ ceased seaman lere Was 'in a posi- }
7 e Sommetdaw for the purpose: .., . tion perfeetly analogous 6 that of ' -~

‘ing from wrongful conduet s the. .. . . the railroad Workers'allowed recov- -

ery in the'line of cases we have dis= _

z_ule that .ViO!ah;On ~0f -, staﬂltOI‘M i 'v"{”’: ! ) : eussed,' al,ld the pﬁnc'i‘p'les ‘gbVéi‘n-!r ,
uty creates:liability -only vehen the, ..+ .. ing those cases dlearly should. ap. * ' -
statute was'-intended’ to. protect.. . - . . ";g by 7¢ cases clarly, should. ap- . I
those in the.position of the plaintiff: .. . . - ply here. R e g
from the type of injury in"fact in- . - . .« The judgment of _the Coqg‘ bol
curred. ‘This limiting approach: has .- . . Appeals is reverssd_ W’?h direction to CTER AN
long been discarded from the FELA., ., - remand to the District Court. for nE gt
Instead, the theory of the FELA _ further proéeedings mot Ainconsist- « .,
is that “:hefe t"he. eﬁ-lployer!s“ condubt 0 Tt el'lt With this opinion- A P sier b
Lot e A Reversed, Tt ey
. . , ce o Frar sl
t
. v .
8. The dissenters argue that the Safe violation §
Appliance and Boiler Inspection Aets Weg s:loclb t;:gi;isa a'g:gziﬂdv;z:tw:u:othr:lty ﬂ:g
each prefaced by the statements “An Act statute here invalved empowered the Com-
to promote the safety of emplayees and mandant of the Coast Guard to establish .
travelers . . . . But we rules “as to the Tights to be carried ao
Headnote 18 are yot persuaded that Iia- as he . , may deem necessa . }o; ( AR
bility under the FELA should safely . . . 30 Stat 102, 93 USC § 157, o -

depend on the title of the Aets whose : . (Emphasis added,)
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*[362 US 539]

*FRANE C. MITGHELL. Petitioner, ;"

TRAWLER RACER, INC. .

3@2 Us 539, 4%, ed 2d 941, 80 s Ck 926

s o
o v . N PR .

-[No, 176)

Argugd January 21. 1960, Decided May 16; 1960.

N
W

gt
MR TINEEN

" Mr. Justice Stewarl delivered the

opinion of the Court.
The petitioner was.a member of-
the crew of the Boston fishing trawl-

“er Racex', owned and operated by the

*[362 US 5401
*respondent. On April 1, 1957, the
vessel returned to her home port

from a 10-day voyage fo the North

Atlantic fishing grounds, Joaded with

« cateh of fish and fish spawn.. After : --
‘with his fel<.

working that morming’
low ‘crew members in unlpadmg the*®
spawm,‘ the. petitioner..changed his °
clothes .and came oni- déck to .go-
ashore.’ He' -made his way' to the
side” of '{he Yessdl Which abuited’
the dock 'and in. gecord with recog- .
nized- eustom stepped onto the ship’s

' OPINION OF THE COURT .. -

e R ©

rail m order to Ieﬂych; a laddeh at-
tached to the pier. :He was injured -
when. his foot. slipped:. off :the-rail
as he grasped the ladder. It

To recover for his imurxes he filed
this action for damages in a com-
plaint confaining three counts: the
first under the Jones Act, alleging
negligence; the second allegifi“é un-
seaworthiness; and..the; third: for
mainténance.and cure, - At.the trial .

there was evidénce to-show that the -
ship'§ rail wherg the petitiomer'had -, *
. lost his. footing was, coyereﬂ for'a.

distance of 10 or 12 feet with slime
and fish gurry, apparently remain- -
ing there from the éaxlier uploading .
operatlons.

LI

LR R (h . v

. . L Tn acpordance witl: tradit:on, the em-
" ' ol wment agreement provided that the pro«
N et ce s from the sale of the fish spawn

should be chwded among the members of
the erew, no part thereof going to the
offcers or to the owner of the vessel.

E-00071
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The district judge instructed the
jury that in order to allow recovery

upon either the negligence or un- -
seaworthiness count, they must find
that the slime and gurry had been
on the ship’s rail for a period of
time long enough for the respondent
to have learned about it and to have
removed it* Counsel for the peti-
*[362 US 541)
tioner requested that *the trial judge
- distinguish between negligence. and

unseaworthiness in this respect, and * -

specifically requested him to instruct
the jury that notice was not a neces-
sary element in proving Nability
based upon wnseaworthiness of the
vessel. This regquest was denjed.?
‘The jury awarded the petitioner
maintenance and'curs; butfound for -
the respondent ghipotwner on both -
the negligence and- unseaworthiness

_ counts.

2. The instractions onthis aspedt € the =
case were ag follows: “Tir o jease Yike dliis
we have the aigument .presented here, . -

which you do not: have £9:believe, that the .

ship was unseaworthy because af the time

of the injury there was'gn the, rail of the
ship somé kind ‘of slim¢. "Well, (if {Hat. ':

really ‘was there and- had been there any |

period of time, and it caused the accident, ..
then you would find as a matter of your - .

conclusion of fact, that unseaworthiness
caused the accident,

“T haven't told you what unseaworthi-
ness is. You will recognize it is somewhat
overlapping and altermative 1o, indeed
quite similar to, negligence because it is
one of the obligations of the owner of 2

. ship to see to it through appropriate cap-
tains, mates, members of the crew, or
someone, that there isn't left upon ‘the
rail of a ship, especinlly a Tail which is
going to he utilized for leaving the ship,
to climb the ladder, any sort of substdnes
such as slime, :

“T¢ doesn’t make any difference who puts
it there, As far as the owner-operator of
the vessel goes, it is his job to see it does
not siay there too long, if he knows it s

the kind of place, as he conld have known

oy
I .
&

.
o
N

. *[362 US.542]
*An appeal was taken upon the

+ - gole ground that the district judge
- had been in error in instructing the

pAdixs

- jury thét eonstructive notice was

: necessary to support liability for un-
: seaworthiness. . The Court of Ap-
" ‘'peals affiitaéd, holding that at least

with respect to “an unseaworthy
condition which arises only during

.the progress of the voyage” the

shipowner’s obligation *is merely to-
sée that reasonable eare is used un-
der the circumstances . . . inei-
dent to the correction of the newly -
arisen defect.” 265 F2d 426, 482
Certiorari was granted, 861 US 808,
4 L ed 2d 57, 80 S Ct 70, to consider
a question of maritime law upon

) Lot
i d

£
% st

here; which is used by members of the erew -

in getting off the ship,” -

.

“Sq 1, think it would be fair toi4=1f you,

"o

the real nub of this case which.! hope has

not, beein cloudéd for you, the Teil Hub of
this case is, Was theéfe on'.the
slime;-was it there for #p, vnreasonably,
long period of time; was there a failure on.

the part of the owner-operator’ through' .

e dnd was -

appropridte agents to Temove it; ;
that slime the cause of the injury which- .
the plaintiff suffered.

- . - L]

“Was there something there and was. it
there for a reasonably long period of time
so that a shipowner ought to have seen
that it was removed? That is the aues-
tion.”

3. “Mr, Katz: May Y make a further
request! In your charge you specifically
said ‘and was it there for a reasonably long

. period of time so that the shipowner eould

have had it removed.’

“I submit that would apply to the negli-
gence count only but with réspect to unsea-
worthiness, if there is ap unseaworthy
condition, there ja an absolute situation,
there is no time required. It is the only—

“The Court: Denfed, Refer to the case

in the Second Cirquit.”

r4il. some. |

s

-
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MITCHELL v TRAWLER RACER
862 US 539, 4 L ed 24 941, 80 5 Ct 926

which the Courts of Appeals have "

expressed differing views. Compare

Cookingham v United States, 184

F2d 213 (CA8d Cir), with Johnson

Line v Maloney, 248 F2d 208 (CASth =~
. Cir), and Poignant v United States, "

295 F2d 595 (CA2d Cir).

In its present posture this case’ :
thus presents the single issue wheth- . -

er with respect to so-called “transi-

tory” unseaworthiness:-the ship- ~

owner’s: liability is limited by con-
cepts of common-law negligerice.

There are here no problems, such . -

as have recently engaged the Court’s

attention, with respeet to the peti-.
tioner's status as a “seaman” Cf.:
Seas Shipping Co. v Sieraclki, 328 US-
. 85,90 L ed 1099, 86 S Ct 872; Pope
& Talbot, Inc. v Hawn, 846 US 406,
98 L ed 148, 74 S Ct 202; Uniled: -
New York & N. J. S. H, P, Asso. v

Halecki, 358 US 613, 3 L ed 24 541,

79 S Ct 517, 628, or as {o the status "

of the vessel itself. Cf West v
United States, 361 US 118, 4 L ed,

24161, 80 S Ct 189, ‘The Racer
was in active maritime ‘operation, | -
and the petitioner was a member of . .

‘hexr crew.t

4. The trial judie instructed the jm}y a8 °

follows: "In this case, on the basis of rol-.

ings I made earlier, I have instructed you - a

on the undisputed fact, Mr. Mitchell is to

be regarded as being an employee of the

defendant and therefore entitled fo those

rights if any which flow from the marxitime ' .

law and flows [sic] from the act of Con-
gress” - ) E
In a memorandum filed almost a month

" after the trial, the district judge, apparent-

1y relying upon the fact that the shipowner

had no direct financial interest in the .

spawn which had been unloaded (see¢ mote

1, supra), stated that, “[Tlhere should
the de- .’

have béen a directed verdict for
fendant on the unseaworthiness count, If
there were slime on the rail, it ‘was put
there by: an sssociate and joini-veniurer
of the plaintiff and not by a stranger ox,
by anyone acting for the defendant. If
Sailor A snd his wife go on board, and
each of them has a right to be there, but
they are engaging in a frolic of their own,
not intended for the profit or adwantage of

(362 US 543) o

*The origin of a seaman’s right
to recover for injuries canged by an'
unseaworthy ship is far from eléar.
The earliest codifications of the law
of the sea provided only the equiva-
lent of maintenance and cure—medi-
cal treatment and wages to a mari- -

ner wounded or falling ill in the "

sexvice of the ship. Markedly simi-"
lar provisions granting relief of this -
nature are to be found in the Laws"

" of Oleron, promulgated about 1150 -

A. D. by Eleanor, Duchess of Gui-
enne; in the Laws of Wisbuy, pub-'.
lished in the following century; in
the Laws of the Hange Towns, which
appeared in 1597; and in the Marine
Ordinances of Louis XIV, published

“in 16818

For many yedars American courts

_ regarded these ancienf codes as es-

tablishing the limits of a shipown-
er's lability to a seaman injured
in the service of his vessel.’ Harden
v Gordon (CC Me) 2 Mason H41, ’
F Cas No 6047; The George (CC
Mass) 1 Sumn 151, F Cas No 5329;
*[362 US 5441 .°
*Reed v Canfield (CC Mass) 1 Summ’ .

the shipowner, say, for example, that they

are munching tafly, and the wife drops.the .
taffy on the deck, and the sailor.slips on it,”
ihe sailor, if he is injured, is not entitled
to collect damages from the shipowner.’
In ‘short, absolute as is the Liability for
vnseaworthiness, it does mot subject the
shipowner to liability from articles de-
posited on the ship by a co-adventurer of
the plaintiff,” But this theory played no
part in the issues developed at the trial,
where the district judge denied the Te-
spondent’s motion for a directed verdict
and instructed the jury as indicated above.

§. All of these eaxly maritime codes axe
reprinted in 80 Fed Cas 1171-1216. The

- yelevant provisions ave Articles VI and:

VI, of the Laws of Oleron, 30 Fed
Cag 1174-1175; Axticles XVIII, XIX, and

of the Laws of Wisbuy, 30 Fed
Cas 1101, 1192; Articles XXXIX and XLV
of the Laws of the Hunse Towns, 30 Fed

Css 1200; and Title Fourth, Articles XI -

and XT1, of the Marine Ordinances of Louis

XIV, 30 Fed Cas 1208.

-
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195, F Cas No 11641.% During this
early period the maritime law was
concerned with the concept of un-
seaworthiness on)y with reference
to two situations guite unrelated fo
- the right of a crew member to re-
cover for personal injuries, The
" earliest mention of unseaworthiness
in American judicial opinions ap-
pears in cases in which maiiners
were suing for their wages. " They
were required to prove the ungea-

worthiness of the vessel to excunse

their desertion of misconduct which
otherwise would result in a ‘forfei-
ture of their right to wages. See
Dixon v'The Cyrus (DC Pa) 2 Pet-
Adm 497, F C4s No 3930; Rice v The
Polly & Kitty (DC Pa) 2 Pet Adm
420, F Cag No 11764; The Moslem.

(DC NY) Oleott Adm 289, F Cas

No 9875, The other route through
which. the concept of unseaworthi-
ness found its way into the maritime
law was wia the rules covering ma-
ripe insurance: and the carriage of
goods by sea, The Caledonia, 167,
US,124, 891 ed 644, 15 S Ct 537;
The Silvia, 171 US 462, 48 L ed 241,
19-5.Ct 7; The Southwark (Martin
v The Southwark) 191 US 1, 48 L ed
656, 24.8 Ct 1;.] Parsons on Marine
Insurance (1868) 367—400.

Not until the late nineteenth cen: .

tury did theré develop in American

admiralty courts the doctrine that’-
seamen had a right to recover for -
personal injuries beyond .mainte-

nance and cure. - During that period .

it became generally accepted that a .
shipowner was liablé to a ‘mariner

6. And, of course, the vitality of a sea-
man’s right to maintenance and cure has
not diminished through the
Headnote 1  years. Calmar S.8. Corp; v
Taylor, 303 US 525, 82 L ed
993, 58 S Ct 651; Waterman S.8. Corp, v
Jones, 818 US 724, B7 L ed 1107, 63 S Ct
230; Farréll v United States, 836 US 511,
93 L ed 850, 69 S Ct 707; Warren v United '
ftates, 340 US 528, 95 L ed 503, 71 S Ct'
82, '

{4 L od 2d}~rb0

w & .
LS

injured in the service of a ship as a

consequence of the owner’s fajlure

o exercise due diligence, The deci-
sions of that era for the most part

treated maritime injury cases on the .

same footing as cases involving the

duty of a shoreside employer to ex- i

ercise ordinary eare.to. provide his
employees with a reasonably safe
place to work. Brown v The D. 8.
Cage (CC Tex) I Weods 401, F Cas.
_ *[362US545)
No 2002; *Halverson v Nisen (DC .
Cal) 3 Sawy 562, F Cas No 5970;
The Noddleburn (DC Or) 12 Sawy
129, 28 F 855; The Nepluno (DC
NY) 30 F 925; The Lizzie Frank
(DC Ala) 31.F 477; The Flowergate
(DC NY) 31.F 762; The A. Heaton
(CC Mass) 438 F 592; The Julia
Fowler {DC NY) 49 F277; The Con-
cord (DC NY) 58 F 913; The France
(CA2 NYY) 59 F 479; The Robeit C.
McQuillen (DC Conn) 91 F 685.

Although some courts -held: ship- .

owners liable for injuries ¢aused by .

“active” megligence, The Edith. God-

den (DC NY) 23 F 48; The Frank,.
& Willie (DC NY) 45 F 494, it was ,
held in The City of Alexandria (DC .
NY) 17 F 890, in a thorough dpin- .”,.

ion by Judge Addison Brown, that . ..

the owner was not liable for negli-
gence which .did not render the ship

or her appliances ymseaworthy. A -

o

closely related limitation uporn the. : -

owner’s liability was that imposed: -
by the fellow-servarit doctrine. Thé"’

Sachem (DC'NY) 42.F 66

This was the historical back-

ground behind Mr: Justice Brown's
‘much quoted second praposition in

(A li'or« 2 more thorough discussion of
the history here sketched see Tefreault,
Seamen, Seaworthiness, and the Rights of
Harhor Workers, 39 Cornell LqQ as1, 382

*403; Gilmore and Black, The Law of Ad-

miralty (1957}, pp 315-382. See also the
lluminating discussfon in the opinion of
then Circuit Judge Harlan in Dixon: v
;72{114:;«! States (CA2 NY) 219 Fod 10,

-

..r-ﬁ—.\."
Ch P ,

o
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The Osceola, 189 US 158, 175, 47 -
L ed 760, 764, 23 S Ct 483: “That

the vessel and her, owner are, both:- .

by English and American Jaw, Ha- .-

ble‘to an mdemnity for injuries re: ...

. ceived by seatien in consequence »f

. to the shlp."

the unseaworthmess of the ship, or ;
a failure to supply and keep in order:.
the proper appliances.a nrtenant
In support of this,
proposition the Court’s opinion nofn-

ed that “[i]t will be observed m. o

these cases that a depaiture has(
been. made from the Continental .

~ codes in allowing an indemnity be-

yond the «expensé of maintenancg .

and cure in‘cases arising froni unsea-,
worthiness. Thiks departure origin-
ated in England in the Merchants’

Shlpping Act of 1876 . . . and in,

this cointry, in a general consensus’

. of opinfon among the Cireuit . and,

*[362 US'546]
*District Courts, that an' exception
should be'made from the general
principle. before obtainmg in favor '’
of seamen suffering injury through
the unseaworthiness of the vesgsel.

We axe not disposed to disturxd so

. wholesome #'doctrine by any.con-

trary decxsmn' of our own."” 189

Us, at 176.

1t is.srguable that the import of .
the above-quoted second proposition’
in“The Osceola was not to broaden

the shipowner’s liability, but, rather, '

to limit Hability for negligence to'
those sztuations where - his . negh-

gence tesulted in the vessel’s unsea- ';

worthiness. Support for-such a view
is to be found not only in the his-
toric context in which The Osce-.,

- ola was decided, but in the dxscus-

sion in the bialance of the opinion,

in the decisiod itself (in favoi of the'.

shipowner), and in the equation =

8. Where it was said "[u]nseaworthi-
negs, as is well underatood
tain species of negligence; while the

[Jones Act] includes several additional ‘

species not embraced in that term.” 2178
US, at 188,

tood, embraces cer--

- John A. Roebling’s

which the Court drew with the law.. ...

of England, where the Merchant ~ ;.

Shipping Act of 1876 imposed upon,

the owner. only the duty to nse; “all :
reasonable means” to “insure the ... |
seawnrthmess of the ship.” This, - .
Yimited view of The Osceola’s pro--. .

nouncement s fo liability for unsea- . ;.

worthiness may be the basis for sub--

sequent: decisions of federal courts ,.
" exonerating shipowners ‘from re- .-

sponsibility. for thé negligence of - L

their agents beeause that negligense
had not rendered the vessel unsea-
worthy... The Henry
Mass) 1.41F188 Troplcal Fruit S. 8.
Co. v Towle (CAB La) 222 F 867;

Sons Co. v Brick-.

B. Fiske (DC ..

son (CA2 NY) 261 P 986. Sucha.

finds arguable support in several sub- -

sequent ' decisions of this Court. -
Baltimore S.S. Co. v Phillips, 274 . ..

US 816, T1 L ed 1069, 47 S Ct 600;

'reading of the Osceols opinion alsp : . e

Plamals v The Pinar Del Rio, 277 °

US 161, 72Led827,48$0t457 '

28 NCCA 1; Pacific SS Co. v Petér-

son, 278 US 180, 78 ‘L ed 220, 49
SCt768 Inanyevent with the pas~ —

sage of the Jones Act in

Headnote 2 1920; 41 Stat 1007, 46 %

Usc' '§ 688, COng:ess ef-

fectively obliterated all dlstinctlons

Y[362 US 547}
between *the kinds of negligence for -
which the. shipowner is liable, as
well as limitations imposed by the _

fellow-sexvant doctrine, by extend-

ing to seamen the remedies made
available to railroad workers under
the - Federal Employers’ Liability

Act? A “

The first reference in. thig Courl: o
-{o the shipowner's obligation to fur-.. « .-
- nish a seaworthy ship as explicitly

nnrelated to the standard of ordi-

9. An earlier legislative effort fo broad--

en recovery for injured seamen (the la
Pollette Act of 1915, 98 Stat 1164, 1185)
had been emascnlated in Chelentis v Luck.
enbach S.S. Co. 247 US 372, 62 L ed 1171,
38 8 Ct 501, 19 NCCA 309.

[4L ed 2d]

atrrmasstrgy e o
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nary care in a personal injury case
appears in Carlisle Packing Co. v .. .
Sandanger, 259 DS 255, 66 L ed 927, -

42 S Ct 475." There it was said “’W‘,e"_ i
think the tria) court mi“ght ~ha,ve tq]d R

the jury'that Without regard'to neg-

ligence the vessel was unséaworthy”

. When sh:eleft‘thé db‘ck . K aﬁa;i,l-. '.
- that if thus' unseaworthy and one'--"

of the crew reteivéd dariage as the: '

direct result thereof, he was enititled”
to recover compensatory damages,”™ e

259 US, at 259, This charagteriza:

tion of unseaworthiness as wiirelated
to negligence was probably not nec~
éssary to the decjsion in that ¢ase,

where the respondent’s injuries had*: "
clearly in fact been caused By fail-: - -

ure to exercise ordinary ‘eare (puf- -
ting gasdline jn a cdit’ labeled “coal " °

oil” and’ neglecting to provide the’
vessel with life preservdis).

ent.10

Yet"
there is ho reaion to sipippse that
the Court’s langnage Wwas iha,dvei't:.;,;‘ '

T L
A ’

. e T B
Durjig the two decades: that: fol-. _, .,

low the Carlisle decision. there

cameé fo be:a general acceptance::
of the view thaf The Qsceola. hads -

eriunciated a ¢encept of ahgolute lia-
hility foy unseaworthiness ynrelated
to principles !
sonal injyury litigation baged ‘upon

unseaworthiness, Was substantial, .

See, Gilmore and Biack,The Law of-

Admiralty (1957), p. 316. And the. - » -

standard-texts accepted that theory'
' *[362 US 548] '

of liability without question.
Benedict,.The Law of American Ad-

miralty (6th ed., 1940), Vel. I, § 88;

Robinson, Admiraliy Law (1989) =

PP 303 et'seq. Perhaps the clearest
expression appeared in Judge Au-

' gustus Hand's opinioh in The 1, A" *

Scandrett (CA2 NY) 87 F24 708+

“In our gpinion the libelant had . .-

10. As one commeniator has chosen to

regard it. See Tetreault, op cit, supra, , »

note 7, at 394,

11. 1. e, as simply overruling the deci- .’

negligence law.-Per- .

t

*Sea,

1

sion in Plamals v The Pinar Dél Rio, 277 .

T REPORTS

" a right of indemnity for injuries

arising from an unseaworthy ship
even though there was no means of
anticipiting trovble. 3
“The ship is not freed from ha-
bility by mere dye diligemge to ren-
der her seaworthy as may be the

case undei -the Harfer' Aet (46 _

U. 8, C. A. §§190-195) where Joss
resulis from faults in navigation,
but under the miritime law there is

an absolute obligation to provide a-

seaworthy vessel and, in- default * -

h

thereof, liability follows for any in-

juries ¢aused by -breach’ oi‘the ob-~

ligation.” 87 Fad, at 711, |

In 1944 this Court decided Mah-"* '

3 .

nich v Southern 8.8. Co. 321 US ' -

. v .

96, 88 L ed 561, 64 S Ct 455,

.. t455. While'
it i8 possible to take a narrow view .’
of the precise holding in that, case !’

o

the fiict is that Mahnich stands, ®

as a landmark in the development .

of admiralty law.

ing thai the duty to provide.a sea..
worthy ship depends not at all upon.-
the negligence of. the . shipowner or -

-@hief, Justice *
Stone’s .opinion in that case gave; ...
an unqualified stamp of golid.anthor- . ..
ity to the view that The:Osceola was -
correctly to.be understood as holdy. ., -..

his agents. Moreover, ‘the dissent .. .

in Mahnich accepted this reading of .
The Osceola and claimed no more
than that the injury in Mahniech was
not properly attributable, to unsea~ .
worthiness, See 321 US, at 105-1 18
In Seas Shipping Co: v Sjeracki,,
828 US 85, 90 L ed 1099, 66 S.Ct872, -
the Court effectively scotched: any
doubts that might have lingered
‘362088491
*after Mahnich as to the nature of
the shipowner’s duty. to provide a
seaworthy vessel,{ The character of
the duty, said the Couxt,,js “abso.

lute” “It is essentially = species of _

US 151,72 L ed 827,48 S Ct 467, 28 NCCA
1, that unseaworthiness - capmot include
<operating negligence” See Gilmore and
Black, op cit,. supra, at 317, .
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. the shipowner’s duty.
- gence .of the owner." it said, “does -

862 US 589, 4 L ed 2d 941, so 8 Ct 926

liability without fault, analogous to .

other well known insta
law. Derived from and shaped to
meet the hazards which performmg
the service imposes, the lability is
neither limited by conceptions of
negligence nor contractual in char-

. acter. . . . Itisa form of abso-

late duty owing to all within the

range of its humanitarian policy.” '

828 US, at 94, 95. The dissenting =
opinion agreed as to the nature of
.“[D]ue dili-’

not relieve him from this obhga-

~ tion.” .828 US, at 104,
From that day to this, the deci~+

nees in our’ -

sions qf this. Court. have undeviat-: -

7. ingly reflected an undex- -

Headnote 3 gtanding that the own-: -
er's duty to furnish a -
seaworthy ship is absolute and com- .
pletely independent of his duty un- .

der the Jones Act to exercise rea-

sonable care. Pope & Talbot, Inc..
v Hawn, 346 US 406, 98 L ed 143, -

74 8 Ct 202; Alaska S.8. Co. v Pet-

terson, 847 US 396, 98 L ed 798, 74 -

8.Ct 601; Rogers v United States

Lines, . 34‘1 US 984, 98 L ed 1120,

74 S Ct 849; Boudein v Lykes Bros.

8.8. Co. 348 US 836, 99 L ed 354,

75 S Ct 382; Crumady v The Joachim

Hendrik Fxsser, 358 US 428, 3 Loed’

24 418, 79 S Ct 445; Umted New
York & N. J. S. H. P. Asso. v Ha- '

lecki, 358 US 613, 3.L ed 2d 541, 79
S Gt 517, b23.

There is no suggestion in any of

the decisions that the duty is léss -

onerous with respect to
Headnote 4 an unseaworthy condi-

tion arising after the
vessel leaves her home port, or that
the duty is any less with respect to
ah ' unseaworthy condition which
iay be only temporary. ' Of par-

ticular relevance here is Alaska 8.8."

12 The perstasive authority of Petter-

son in a case very siinilar to this one has .
been recognized by the Court of Appeals

_ dition is not essential to his Iia- '

1

Co. v Petteracn, 547 US 396, 98 Led

1198, 74 8 Ct €01, supra, Th that

case the Court affirmed a judgment
holding the shipowner }able for in-
juries cansed by defective equipment
temporarily brought on board by an
independent contracior over which

'‘the owner had no control, That de-
. cision is thus specific au-

Headnote 5 , thority for the proposi- . .

Headuote 6 tion that the shipowner’s

actual or constructive®
knowledge of the unseaworthy con-

*[362 US 550]

‘bility. *That decision also effective-
ly disposes of the suggestion that-:

Hability for a temporary ' unsea-
worthy conditmn is different from
the liability’that attaches when the -
condition is permanent. g
‘There i$ ample room for argu-
ment, in the light of history, as to
how. the law of urnseaworthiness
should Baveé'or could have developed.

Such theories might be made,fo fill

a volume of logic. But, in view of
the décisioiis in this Court over the
last 15'years, we can find no room
for- argnment as to what the Jlaw
is. What has evolved is a complete
divoxcement ‘of wunsea~
Headnote 7 worthiness liability from
concepts of negligences
To hold otherwise now would be to
erase more than just a page of lus-
toxy. - .
What has been said js not to éug~
gest that the owreF is obligated to
- fuitnish an accident-free
Headnote 8 ship. The duty is abso-
* lute, but it is a duty only
to furnish ‘a vessel and appurte-
nance$ ‘veasonably fit for their in-
tended use. The standard is nof per-
fection, but reasonable fitness; not

.a ship that will weather every con-
ceivable. storm or withstand évery -

imagindble peril 6f the sea, but a

for the Second Circuit, Poignant v United:
States (N‘Y ) 225 F2d 595,

E-00077
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' r ,t-f",“_:»,‘}"f"" » . .
and the case remanded to the Dis-~ -
trict Court for a new, irial on the (
issue of unseaworthiness. . :

“yessel reasonably suitable for her
intended service. Boudoin v Lykes,
“Bros. 8.8, Co. 348 US 836, 99 L ed;.

854, 756.8 Ct 882, -

The judgmeirt must be reversed, .

oPr
srel

. Mr. Justice Framkfurler, whom
" Mr. Justice Harlan and Mr. Justieé -
Whitiaker join, dissenting.

No area of federal law is Judge.-
made at its sonrce to snch an ex.:
tent as is the law of admiralty. The
evolution of judge-made law is .2
process of aceretion and erosion. We-.
are told by a great. master that:law:-

’ *[362 US 5511 . K
Is civilized to the *extent that. it is |
purposefully copscious. - Conversely,.
if law just “grow’d” like Topay, un-
reflectively and without conscious des,
sign, it is irrational, When it ap-
pears that a challenged fdoctrine hag,,
been uneritically accepted as a'mat. .
ter, of course by the inertia of. repe-

tition—has just “grow’d like Topsy / .

—the Court owes it to the deman

- of reason, on which Judieial gt
making power ultimately rests/for .,

its authority, to examine its fodnda-
tions and validity in order ap
ately to assess claims for ité
sion. .’ -
Our law of the seg has
history. While it has
ie, the needs and in
interrelated . world-y

an ancient;
0t been stat- .,
erests of the’
bide seaborne .
are very deep-
] For the most
ofidergone the great
changes attribytable to the, emer-

R
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g
&
R
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gence and growth of Industrialized
society on Ighd. In the law ‘of the .
sea, the coptinuity and persistence .
of a doctrihe, particularly one with.
internatigha title-deeds, has special.
significghea, 3

birth of the current doctrine
of ung eaworthiness, now impressive-
ly cllallenged by Chief Judge Ma-
gryflei’s opinion under review, can
be (stated precisely: it ocomyred on-

.+ SEPARATE OPINIONS

Reversed and remanded.

May 29, 1922/1n Carlisle Packing )
Co. v Sandanger, 269 S 255, 66 L ed "
927, 42 S £t 475. The action was

brought the Washington state ,
courts

or/eight-hour trip, The injury oc-
gurred when he lighted fuel from
2 can on board marked “coal oil”
in order to start a cookstove, and it
exploded. It appearéd thereafter
that the can had mistakenly been
filled with gasoline. In a suit based
on a claim of negligence; 'Sandanger .
won a verdiet on » finding of negli-.

gence, which' was challenged:in the - -

Supreme Court of Washington ofi the
grouhd that the exclusively appli-
cable maritime law did not afford
relief by way of compensation’ for +
negligent injury of .an employee.
The Washington court held that an’ '
*[362 US 552) o
*injury cauged by a negligently cre-' -
ated unseaworthy :condition ‘was '’
compensable, even when, under thé
rule laid down in The Osceola, 189’
US 158, 47 L ed 760, 23 S Ct 48_3', '
negligent ~ injury wifthout unsea-
worthiness would riot be., 112 Wash
480, 192 P 1005,
. The matter was dealt with in this
Court in the few. lines innovating
the rule of absolute Mability: “we
think the trial court tight have told

- the jury that without regard to neg-

ligence the vessel wag unseaworthy
when she left the dock ., . . and .
that if . . . one of the crew Te-
ceived damage as the direct result
thereof, he was entitled to recover
compensatory damages.” 959 US,
at 269, (The full text is quoted in




